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U.S. Department of Homeland Security
U.S. Citizenship and Immigration Scrvices
Office of Administrative Appeals

20 Massachusetts Ave., N.W., MS2090
Washinglon, DC 20529-2090

(b)(6) U.S. Citizenship
’ and Immigration
‘ ‘Services
'Date: JAN 3 1 2[]13 'o"fﬁc'g:: SANDIEGO . iFILE:

INRE: | - Apphcant

APPLICATION: ~ Application folr'Pe.rmission to Reapply for Admission into the_United States after

Deportation or Removal under Section 212(a)(9)(A) of the Immigration and Natlondllly
Act,8US.C. § 1182(a)(9)(A)

‘ON BEHALF OF APPLICANT:

INSTRUCTIONS: -

Enclosed please find the decision of the Administrative Appedls Office in your case. All of the documents '
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the AAO'ihappropriatelyv applied the law in reachihg our decision or ydu have additional
information that you wish to have considered, you may file a motion to recon51der or a motion to reopen with
the field office or service center that originally decided your case by filing a Form [-190B, NOIICC of Appeal

_or Motion, with a fee of $630. The specific requ1rements for filing such a motion can be found at 8 C.F.R.

§ 103.5. ‘Do not file a motion directly with the AAQ. Please be aware that 8 C.F.R. § 103.5(a)(1)(1)
requires any motion to be filed within 30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,

Mkl

Ron'Rosenberg :
Acting Chief, Administrative Appeals Office

WWW.uscis.gov
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DISCUSSION: - The District Director, San Diego, California, denied the Application for Permission
to Reapply for Admission (Form I- 212) and the Administrative Appeals Office (AAO) dismissed the
applicant’s appeal, and three subsequent motions to reconsider. The applicant has requested that the
most recent motion be re- adjudicated because of failure of the San Diego Field Office to forward the
brief to the AAO. The AAO will- withdraw its decision dated;June 22, 2012, to be replaced by, this_
decision. ‘The applicant’s motlon will be dismissed and the underlyrng applrcatron remains denied.

The applicant. is a native and citizen of Mexico who attempted to enter the United States on March
23,1996, using a photo-substituted passport. On March 28, 1996, the applicant was removed from
the United States. The applicant was found inadmissible under section 212(a)(9)(A)(ii) of the
Immigration and Nationality Act (the Act), 8 US.C. § 1182(a)(9)(A)(11) The applicant” seeks
permission to reapply for admission into the United States under section 212(a)(9)(A)(iii) of the Act,
8 U.S.C. § 1182(a)(9)(A)(iii), in order to res1de in the Unrted States w1th her U.S. citizen husband
and chlldren

I a deciSion dated December 7, 2011, the AAO found that the applicant was inadmissible under
section 212(a)(2)(A)())(I1) of the Act, for having been convicted of a crime related to a controlled
substance, and section 212(a)(2)(C) of the Act, for being involved in the illicit trafficking of a
controlled substance, for which there .is no waiver. Consequently, the applicant’s appeal was
dismissed. In the AAO”s most recent decision, dated June 22, 2012, we found that the applicant
failed to state the reasons for the motion, and that po brief or add1t1onal evidence was submitted in
support of the motion- to reconsrder ; | '

Counsel for the applicant asserts that the motion to reconsider was denied due to a United States
Citizenship and Immigration Service (USCIS) error, as the Sari Diego Field Office failed to send.the
applicant’s submitted brief to the AAO. ‘Counsel has submitted evidence demonstrating the filing of
a “Brief in Support of Motion to Reconsider AAO Appeal,” received by the San Diego Field Office
on February 8, 2012. We withdraw that decision to consider the brief submitted by counsel.

On motion, counsel argues that the AAO erred in concluding that the evidence submitted on appeal
and on motion failed to-establish the applicant’s statutory eligibility for a waiver of inadmissibility.

Specifically, counsel cites to the case of Sandoval Lua v. Gonzales, 499 F.3d 1121 (9th Cir. 2007), in
which it was held that dn alien seeking to establish elrgrbrlrty for an immigration benefit carries his
burden of establishing that he is not inadmissible by producing an inconclusive record of conviction
under the modified categorical approach. Counsel states that, since the applicant has submitted the
complete record of conviction, and said record is inconclusive as to the controlled substance for
which the applicant pled guilty, the applicant has met het burden of establishing that she is not
inadmissible under section 212(a)(2)(A)(i)(I) of the Act. Consequently, counsel contends that the
AAO erred in finding that the applicant failed to meet her burden of proof by not identifying the,
controlled substance which led to her convrctron for mamtarmng a place for narcotros in California.

" The regulation at 8 C.F.R. § 103.5(a) gover_ns mo_tions and states, in' pertinent part:
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) Requirementsfor motion to reopen A motion to reopen must state the new facts ‘
to"be provided-in the reopened proceeding and be supported by affrdavrts or other.
documentary evrdence '

(3) Requrrements for motion to reconsrder A motion to reconsider must state the
reasons for reconsideration-and be supported by any pertinent precedent decisions to
establish that the decision was based on an incorrect -application of law or Service
policy. A motion to reconsider a decision on an appli‘eation or petition must, when
filed, also establish that the decision was incorrect based on the evidence of record at
the time of the 1n1t1al decrslon ‘

- We will dlsmrss the applrcant s motion to recons1der In response to counsel s arguments regarding
Sandoval Lua v. Gonzalez, 499 F.3d 1121 (9th Cir. 2007), the AAO notes that this ruling has been
overturned by the Ninth Circuit Court of Appeals’ en banc decision in Young v. Holder, 697 F.3d
976 (9th Cir. 2012). In Young, the Ninth Circuit held that an alien cannot show eligibility for relief
by merely establishing that the record of conviction is inconclusive. Id. at 989. As the Ninth C1rcu1t
stated in Young, “the party who bears the burden of proof does not get the benefit of the doubt”
an inconclusive record of conviction. Id. Consequently, when the burden rests on an alien to show

‘that he or she is not inadmissible, ‘an inconclusive record of conviction is insufficient to satisfy the

. alien’s’burden of-proof. o ' ’ ' 4

Additionally, in Sandoval Lua the Ninth Clrcult was 1ev1ew1ng whether the alien’s conviction was
an aggravated felony for illicit trafficking in a controlled substances under section 101(a)(43)(B) of
the Act. 499 F:3d at 1127. Given that Sandoval Lua addressed an aggravated felony determination,
_it is not. directly on point. .The instant case requires us to consider controlled substance
~ inadmissibility and its correspondrng waiver, not whether the. applicant’s convrctlon constitutes an
aggravated felony for purposes of statutory eligibility regardlng an apphcatron for cancellation of
removal. * See id. at 1129 (“Because [Lua’s] conviction is not categorically an aggravated felony
under 8 U S.C. § 1101(a)(43)(B), [his] conviction does not foreclose cancellation of removal. 3"
Moreover, it is noted that though the Ninth Circuit in Sandoval Lua limited the evidence that can be
reviewed when determining whether an applicant has been convicted of an aggravated felony under
section 101(a)(430(A) of the Act to the documents comprising the record of conviction under the
modified categorical approach; such limitations do not necessarily adhere when interpreting
“inadmissibility under section 212(a)(2)(A)(1)(II) of the Act and the correspondlng section 212(h)
~waiver relatrng to possession, of 30 grams or less of marquana

For: purposes of a section 212(h) wajver of the applicatiOns of section 212(a)(2)}(A)(1)(II) of the Act,
the Board of Immigration Appeals (Board) has held that an adjudicator, must engage in a
“circumstance- specific” inquiry where the conviction record does not clearly specity that the crime
is possession of 30 grams or less of 1 marrjuana ' .

‘We conclude that section 212(h) employs the term ‘offense” : . . to refer to the specific
unlawful acts that made the alien inadmissible,: rather, than to any generic crime. Qur
main reason for draw1ng this conclus10n 1s that the “offense™ in question is defined so
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narr‘owly,' by reference to a specific type' of conduct (srmple possessron) committed on a
specific .number of occasions (a “single” offense) and involving a specific quantrty (30
grams or less) of a specific substance (marquana)

Matter of Martznez-Espznoza 25 I&N Dec. 118, 124 (BIA 2009) (citing Nijhawan'v. Holder, 557
U.S. 28, 33-34, 129 S.Ct. 2294, 2298-2299 (2009)) cf. Matter of Davey, 26. I&N Dec. 37, 38-39
(BIA 2012) (applying a “circumstance- specific” inquiry to section 237(a)(2)(B)(i) of the Act, 8
U.S.C. § 1227(a)(2)(B)(1) to find that convictions for two offenses — possession of marijuana and
possession of drug paraphernalia — may- be considered ‘a “single” offense of possession).
Additionally, it has long been held by the Board that where the amount and type of a controlled
substance that ‘an alien has been convicted of possessing cannot be readily determined from the
conviction record, “the alien who seeks relief must come forward with credible and convincing
testimony, or other evidénce independent of his conviction reeord, to meet his burden of showing
that his conviction involved “30' grams or-less or marihuana.” Matter of Grijalva, 19 1&N Dec. 713,
718 (BIA 1988). Therefore, the AAO is not limited by categorical considerations, but may inquire
into the specrﬁc acts underlymg the apphcant S convrctron

Applymg, the foregoing stan’dards to the case at han_d, it is cledr that the applicant has failed to meet
her burden of demonstrating that her October 24, 2000 conviction for maintaining a place of
narcotics under California Health and Safety Code section 11366.5(a) does not render her
inadmissible -under section 212(a)(2)(A)())(I) of the Act for having been convicted of a crime
related to'a controlled substance listed in section 102 of the federal Controlled Substances Act. *As
noted in our December 7, 2011 decision, controlled substances under California law include
substances that are not identified in section 102 of the Controlled Substances Act. It is therefore
possible to be convicted of a controlled substance vrolatron in California that does not lead to
inadmissibility undeér section 212(a)(2)(A)(1)(II) of the Act. However, section 291 of the Act
provides that the burden of proof is upon the applrcant to establish she is eligible for the benefit
~sought. :
In this case, 1t is Clear that the appllcant was convicted of a-state law relatmg to a controlled
substance; and the record reflects that the applicant was originally arrésted for charges relating to
methamphetamines. While the applicant suggests that the controlled substance was something other
than methamphetamine, she has not indicated the specific substance. Nor has she provided any
"documentation to indicate for what substance she was convicted. Here, the record conclusively
demonstrates that the applicant was convicted of maintaining a place for narcotics in violation of
California Health and Safety Code section 11366.5(a), an offense relating to a controlled substance,
and the only substance referenced i in the record is methamphetamine. The applicant has not asserted'
nor shown that she was convicted for an offense relating to 30 grams or less of marijuana that would
‘render her eligible for a ‘waiver of 1nadmlss1brl1ty under section 212(h) of the Act. Therefore, the
- applicant has not met her burden to show that she was erroneously deemed madm]ssrble under
“section 212(a)(2)(A)(1)(II) of the Act.

As the appl1cant did not meet her burden, the AAO eorrectly d1smlssed the apphcant s appeal and
subsequent motions to reconsider. :
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ORDER: The motion is disthissed.



