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DISCUSSION: The Field Office Director, Chicago, Illinois, denied the Application for Permission
to Reapply for Admission into the United States after Deportation or Removal (Form 1-212). 1t is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The record reflects that the applicant is a native and citizen of Guatemala who entered the United
States without inspection in 1983, was ordered removed on September 16, 2005, and was removed
from the United States on June 17, 2009. The applicant is inadmissible pursuant to section
212(a)(9)(A)(ii) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(A)(ii). He
seeks permission to reapply for admission into the United States under section 212(a)(9)(A)(iii) of
the Act, 8 U.S.C. § 1182(a)(9)(A)(iii) in order to reside in the United States with his U.S. citizen
father.

The Field Office Director determined the applicant was also inadmissible under section 212(a)(9)(C)
of the Act for having subsequently entered the United States without inspection. See Field Office
Director’s Decision, dated May 21, 2012. The Form 1-212 application was accordingly denied. Id.

On appeal, counsel submits a brief in support, a statement from the applicant, and documentation
from Guatemala. In the brief, counsel contends the applicant is not inadmissible pursuant to section
212(a)(9)(C) of the Act, as he never re-entered the United States after his June 17, 2009 removal.
Counsel asserts the applicant’s Form 1-212 application should therefore be approved.

Section 212(a)(9) of the Act states in pertinent part:
(C) Aliens unlawfully present after previous immigration violations.-
(1) In general.-Any alien who-

(I) has been unlawfully present in the United States for an
aggregate period of more than 1 year, or

(I) has been ordered removed under section 235(b)(1),
section 240, or any other provision of law, and who enters
or attempts to reenter the United States without being
admitted is inadmissible.

(ii) Exception.- Clause (i) shall not apply to an alien seeking admission
more than 10 years after the date of the alien's last departure from the
United States if, prior to the alien's reembarkation at a place outside the
United States or attempt to be readmitted from a foreign contiguous
territory, the Secretary has consented to the alien's reapplying for
admission...
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An alien who is inadmissible under section 212(a)(9)(C) of the Act may not apply for consent to
reapply unless the alien has been outside the United States for more than 10 years since the date of
the alien's last departure from the United States. See Matter of Torres-Garcia, 23 1&N Dec. 866
(BIA 2006); Matter of Briones, 24 1&N Dec. 355 (BIA 2007); and Matter of Diaz and Lopez, 25
I&N Dec. 188 (BIA 2010).

The record does not reflect, however, that the applicant is inadmissible under section 212(a)(9)(C) of
the Act. The applicant does not contest the Field Office Director’s finding that he entered without
inspection in 1983. He additionally does not contest that an immigration judge ordered him removed
on September 16, 2005, that the Board of Immigration Appeals (BIA) dismissed a subsequent
appeal, or that he was removed from the United States on June 17, 2009. The applicant claims,
though, that he has remained outside the United States since his June 17, 2009 departure, and that the
United States address he provided was not his address, but rather his father’s address.

The applicant’s assertions on this matter are supported by the record. The applicant has provided
sufficient evidence, including identity documents, tax records, and affidavits, demonstrating he has
resided in Guatemala since his June 17, 2009 departure from the United States. Given the
documentation provided, the AAO finds, based on the present record, that the applicant is not
inadmissible under section 212(a)(9)(C) of the Act.

However, the applicant remains inadmissible under section 212(a)(9)(A)(ii) of the Act. Section
212(a)(9) of the Act provides, in pertinent part:

(A)Certain aliens previously removed.-

(i) Arriving aliens.- Any alien who has been ordered removed
under section 235(b)(1) or at the end of proceedings under
section 240 initiated upon the alien’s arrival in the United
States and who again seeks admission within five years of the
date of such removal (or within 20 years in the case of a
second or subsequent removal or at any time in the case of an
alien convicted of an aggravated felony) is inadmissible.

(i1) Other aliens.-Any alien not described in clause (i) who-

(D) has been ordered removed under section 240 or any
other provision of law, or

(I)  departed the United States while an order of
removal was outstanding, and who seeks admission
within 10 years of the date of such alien’s departure
or removal (or within 20 years of such date in the
case of a second or subsequent removal or at any
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time in the case of an alien convicted of an
aggravated felony) is inadmissible.

(iii)  Exception.- Clauses (i) and (ii) shall not apply to an alien
seeking admission within a period if, prior to the date of
the alien's reembarkation at a place outside the United
States or attempt to be admitted from foreign contiguous
territory, the Secretary has consented to the alien’s
reapplying for admission.

The record reflects that the applicant entered the United States without inspection on January 8§,
1983. As stated above, he was issued a Notice to Appear in removal proceedings, and an
immigration judge ordered him removed on September 16, 2005. The BIA dismissed a subsequent
appeal on November 17, 2008, and the applicant was removed from the United States on June 17,
2009. The applicant is, therefore, inadmissible pursuant to section 212(a)(9)(A)(ii) of the Act and
requires permission to reapply for admission into the United States under section 212(a)(9)(A)(iii) of
the Act.

In addition to inadmissibility under section 212(a)(9)(A)(ii) of the Act, the applicant is also
inadmissible under sections 212(a)(9)(B)(i)(I) and 212(a)(2)(A)(i)(I) of the Act. Section 212(a)(9)
of the Act provides, in pertinent part:

(B) ALIENS UNLAWFULLY PRESENT -

(1) In general.- Any alien (other than an alien lawfully admitted for permanent
residence) who-

(I1) has been unlawfully present in the United States for one year or more, and
who again seeks admission within 10 years of the date of such alien's
departure or removal from the United States, is inadmissible.

(i1) Construction of unlawful presence.- For purposes of this paragraph, an alien is
deemed to be unlawfully present in the United States if the alien is present in the
United States after the expiration of the period of stay authorized by the Attorney
General or is present in the United States without being admitted or paroled.

(v) Waiver.-The Attorney General has sole discretion to waive clause (i) in the
case of an immigrant who is the spouse or son or daughter of a United States
citizen or of an alien lawfully admitted for permanent residence, if it is established
to the satisfaction of the Attorney General that the refusal of admission to such
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immigrant alien would result in extreme hardship to the citizen or lawfully
resident spouse or parent of such alien. No court shall have jurisdiction to review
a decision or action by the Attorney General regarding a waiver under this clause.

The record reflects that the applicant entered without inspection in 1983. The applicant was without
immigration status on April 1, 1997, the effective date of the unlawful presence provisions. The
applicant accrued unlawful presence from April 1, 1997 until his departure on June 17, 2009. He is,
therefore, inadmissible under section 212(a)(9)(B)(i)(I) of the Act.

Furthermore, the record reflects that on January 8, 1991 the applicant was convicted of robbery in
Illinois, and sentenced to three years in jail. Section 212(a)(2)(A)(i)(I) of the Act states, in pertinent
part:

(i) [A]ny alien convicted of, or who admits having committed, or who admits
committing acts which constitute the essential elements of —

D a crime involving moral turpitude (other than a purely political
offense) or an attempt or conspiracy to commit such a crime . . . is
inadmissible.

The Board of Immigration Appeals (Board) held in Matter of Perez-Contreras, 20 1&N Dec. 615,
617-18 (BIA 1992), that:

[M]oral turpitude is a nebulous concept, which refers generally to conduct that shocks
the public conscience as being inherently base, vile, or depraved, contrary to the rules
of morality and the duties owed between man and man, either one's fellow man or
society in general....

In determining whether a crime involves moral turpitude, we consider whether the act
is accompanied by a vicious motive or corrupt mind. Where knowing or intentional
conduct is an element of an offense, we have found moral turpitude to be present.
However, where the required mens rea may not be determined from the statute, moral
turpitude does not inhere.

(Citations omitted.)

The Board has determined that “robbery is universally recognized as a crime involving moral
turpitude.” Matter of Martin, 18 1&N Dec. 226, 227 (BIA 1982). Further, the Board found that
robbery involves moral turpitude and is an offense against both person and property that is “a grave,
serious, aggravated, infamous, and heinous crime.” Matter of Rodriguez-Palma, 17 1&N Dec. 465,
469 (BIA 1980). The applicant’s robbery conviction therefore renders him inadmissible under
section 212(a)(2)(A)(i)(I) of the Act.
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Matter of Martinez-Torres, 10 1&N Dec. 776 (reg. Comm. 1964) held that an application for
permission to reapply for admission is denied, in the exercise of discretion, to an alien who is
mandatorily inadmissible to the United States under another section of the Act, and no purpose
would be served in granting the application.

The applicant is subject to the provisions of sections 212(a)(9)(B)(1)(II) and 212(a)(2)(A)(i)(I) of the
Act and no purpose would be served in the favorable exercise of discretion in adjudicating the
application to reapply for admission into the United States under section 212(a)(9)(A)(iii) of the Act.
As the applicant currently resides overseas he must apply for an immigrant visa through consular
processing. At the time of his consular interview he will be informed of any additional waiver
applications that may be required.

In application proceedings, it is the applicant's burden to establish eligibility for the immigration
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed.



