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DISCUSSION: The Field Office Director denied the Application for Permission to Reapply for
Admission into the United States after Deportation or Removal (Form 1-212) and it is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The record reflects that the applicant is a native and citizen of Jordan who was removed from the
United States on March 12, 2009. The applicant is inadmissible pursuant to section 212(a)(9)(A)(ii)
of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(A)(i1). He seeks permission
to reapply for admission into the United States under section 212(a)(9)(A)(iii) of the Act, 8 U.S.C.
§ 1182(a)(9)(A)(ii1) in order to reside in the United States with his four U.S. citizen children, U S.
citizen spouse, U.S citizen father, and lawful permanent resident mother.

In a decision, dated October 11, 2012, the field office director found that the negative factors in the
applicant’s case outweighed the positive factors so that a favorable exercise of discretion was not
warranted. The application was denied accordingly.

On appeal, counsel states that the field office director failed to address the following factors in the
applicant’s case: close family ties in the United States, hardship to U.S. citizen and lawful permanent
resident relatives, financial hardship, conditions in Jordan, and the likelihood of the applicant
becoming a lawful permanent resident.

Section 212(a)(9) of the Act states in pertinent part:
(A) Certain aliens previously removed.-

(i) Arriving aliens.- Any alien who has been ordered removed
under section 235(b)(1) or at the end of proceedings under
section 240 initiated upon the alien’s arrival in the United
States and who again seeks admission within five years of the
date of such removal (or within 20 years in the case of a
second or subsequent removal or at any time in the case of an
alien convicted of an aggravated felony) is inadmissible.

(1) Other aliens.-Any alien not described in clause (i) who-

(D has been ordered removed under section 240 or any
other provision of law, or

(II)  departed the United States while an order of
removal was outstanding, and who seeks admission
within 10 years of the date of such alien’s departure
or removal (or within 20 years of such date in the
case of a second or subsequent removal or at any
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time in the case of an alien convicted of an
aggravated felony) is inadmissible.

(iii))  Exception.- Clauses (i) and (ii) shall not apply to an alien
seeking admission within a period if, prior to the date of
the alien's reembarkation at a place outside the United
States or attempt to be admitted from foreign contiguous
territory, the Secretary has consented to the alien’s
reapplying for admission.

The record reflects that the applicant entered the United States in December 1993 as a B2 visitor
with an authorized period of stay until June 1994. The applicant overstayed his visitor status and in
February 1996 he applied for adjustment of status based on his marriage to a U.S. citizen. In 1998
the applicant divorced his U.S. citizen wife. In April 2003, he was placed in removal proceedings
and applied for political asylum. The applicant’s asylum application was ultimately denied by the
Board of Immigration Appeals in November 2005. After failing to appear on numerous occasions for
removal to Jordan, the applicant was arrested and removed to Jordan in April 2009. The applicant is,
therefore, inadmissible pursuant to section 212(a)(9)(A)(ii) of the Act and requires permission to
reapply for admission into the United States under section 212(a)(9)(A)(iii) of the Act.

The record also indicates that the applicant is inadmissible under section 212(a)(9)(B)(i)(II) of the
Act for having been unlawfully present in the United States for more than one year.

Section 212(a)(9)of the Act provides:

(B) ALIENS UNLAWFULLY PRESENT .-

(i) In general.- Any alien (other than an alien lawfully admitted for permanent
residence) who-

(I) was unlawfully present in the United States for a period of more than 180
days but less than 1 year, voluntarily departed the United States (whether or
not pursuant to section 244(e) prior to the commencement of proceedings
under section 235(b)(1) or section 240), and again seeks admission within 3
years of the date of such alien's departure or removal, or

(II) has been unlawtfully present in the United States for one year or more, and
who again seeks admission within 10 years of the date of such alien's
departure or removal from the United States, is inadmissible.

(it) Construction of unlawful presence.- For purposes of this paragraph, an alien is
deemed to be unlawfully present in the United States if the alien is present in the
United States after the expiration of the period of stay authorized by the Attorney
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General or is present in the United States without being admitted or paroled.

(iii) Exceptions.-

(IT) Asylees.-No period of time in which an alien has a bona fide application
for asylum pending under section 208 shall be taken into account in
determining the period of unlawful presence in the United States under clause
(i) unless the alien during such period was employed without authorization in
the United States.

(iv)Tolling for good cause.-In the case of an alien who-
() has been lawfully admitted or paroled into the United States,

(I) has filed a nonfrivolous application for a change or extension of status
before the date of expiration of the period of stay authorized by the Attorney
General, and

(1IT) has not been employed without authorization in the United States before
or during the pendency of such application,the calculation of the period of
time specified in clause (i)(I) shall be tolled during the pendency of such
application, but not to exceed 120 days.

(v) Waiver.-The Attorney General has sole discretion to waive clause (1) in the
case of an immigrant who is the spouse or son or daughter of a United States
citizen or of an alien lawfully admitted for permanent residence, if it is established
to the satisfaction of the Attorney General that the refusal of admission to such
immigrant alien would result in extreme hardship to the citizen or lawfully
resident spouse or parent of such alien. No court shall have jurisdiction to review
a decision or action by the Attorney General regarding a waiver under this clause.

Matter of Martinez-Torres, 10 1&N Dec. 776 (reg. Comm. 1964) held that an application for
permission to reapply for admission is denied, in the exercise of discretion, to an alien who is
mandatorily inadmissible to the United States under another section of the Act, and no purpose
would be served in granting the application.  As the applicant is inadmissible under section
212(a)(9)B)(1)(1I) of the Act, no purpose would be served in granting the applicant’s Form [-212.

We note that the Form 1-212 filing instructions indicate that after attending a visa interview at a U.S.
Consulate, an applicant for an immigrant visa who is outside the United States and who also requires
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a waiver of inadmissibility (Form 1-601) should file both the Form [-212 and the Form 1-601 at the
same time to United States Citizenship and Immigration Services Phoenix Lockbox.

An application for permission to reapply for admission is properly denied, in the exercise of
discretion, to an alien who is mandatorily inadmissible to the United States under another section of
the Act, and no purpose would be served in granting the application. Matter of Martinez-Torres, 10
I&N Dec. 776 (reg. Comm. 1964). As the applicant is inadmissible under section 212(a)(9)(B)(1)(I1I)
of the Act, and has not filed a Form 1-601 to waive that inadmissibility, no purpose would be served
in granting the applicant’s Form 1-212.

Section 291 of the Act, 8 U.S.C. § 1361, provides that the burden of proof is upon the applicant to
establish he is eligible for the benefit sought. After a careful review of the record, it is concluded
that the applicant has failed to establish that a favorable exercise of the Secretary’s discretion is
warranted. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.



