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INSTRUCTIONS:
Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case.

This is a non-precedent decision. The AAO does not announce new constructions of law nor establish
agency policy through non-precedent decisions. If you believe the AAO incorrectly applied current law or
policy to your case or if you seek to present new facts for consideration, you may file a motion to
reconsider or a motion to reopen, respectively. Any motion must be filed on a Notice of Appeal or Motion
(Form I-290B) within 33 days of the date of this decision. Please review the Form I-290B instructions at
http://www.uscis.gov/forms for the latest information on fee, filing location, and other requirements.
See also 8 C.F.R. § 103.5. Do not file a motion directly with the AAO.
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Ron Rosenberg
Chief, Administrative Appeals Office

www.uscis.gov



(b)(6)

NON-PRECEDENT DECISION
rage 2

DISCUSSION: The District Director, San Diego, California denied the Application for
Permission to Reapply for Admission into the United States after Deportation or Removal (Form I-
212). A subsequent appeal and motion to reopen and reconsider were dismissed by the
Administrative Appeals Office (AAQO). This matter is now before the AAO on a second motion to
reopen and reconsider. The motion will be granted and the prior decision of the AAO will be
affirmed.

The record reflects that the applicant is a native and citizen of Mexico who was found to be
inadmissible pursuant to section 212(a)(9)(C)(i)(II) of the Immigration and Nationality Act (the
Act), 8 U.S.C. § 1182(a)(9)C)(i)(I), for entering the United States without admission after having
been removed. The applicant seeks permission to reapply for admission into the United States
under section 212(a)(9)(A)(iii), 8 U.S.C. § 1182(a)(9)(A)(iii).

The District Director determined that the applicant is subject to section 212(a)(9)(C)(i)(IL) of the Act
and has not remained outside the United States for ten years following his last departure, and denied
the applicant’s Form 1-212 accordingly. See Decision of District Director, dated June 11, 2012. On
appeal, the AAO determined that the applicant’s Form [-212 was properly denied by the District
Director. See Decision of the AAQ, dated January 30, 2013. On motion, the AAO determined that
the applicant’s unlawful entry following his removal, leading to his inadmissibility pursuant to
section 212(a)(9)(C)(i)(II) of the Act, was discovered independently of information submitted in
connection with his application under section 245A of the Act. The AAO further determined that
there is no indication that the applicant’s rights as a class member under “late amnesty™ litigation
allowed him to enter the United States without inspection. As such, the AAO affirmed its previous
decision. See Decision of the AAO dated September 6, 2013.

On a second motion to reopen and reconsider, counsel for the applicant asserts that the cases cited
by the AAO in its prior decision are distinguishable from the applicant’s situation. Counsel
further asserts that the applicant’s advance parole grant was not invalidated based upon a prior
unlawful entry and that his unlawful entry should not be held against him. The entire record was
reviewed and considered in rendering this decision.

Section 212(a)(9) of the Act states in pertinent part:

(C) Aliens unlawfully present after previous immigration violations.-
(i) In general.-Any alien who-

(I) has been unlawfully present in the United States for
an aggregate period of more than 1 year, or

(I) has been ordered removed under section 235(b)(1),
section 240, or any other provision of law,
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and who enters or attempts to reenter the United States
without being admitted is inadmissible.

(ii) Exception.- Clause (i) shall not apply to an alien seeking admission
more than 10 years after the date of the alien's last departure from the
United States if, prior to the alien's reembarkation at a place outside the
United States or attempt to be readmitted from a foreign contiguous
territory, the Secretary has consented to the alien's reapplying for
admission.

As noted previously, the applicant was ordered removed to Mexico by an immigration judge on
October 22, 2002. The applicant was removed from the United States on August 19, 2004. The
applicant filed a Form 1-687, Application for Status as a Temporary Resident Under Section 245A
of the INA, on March 9, 2005. In his Form I-687 submission, the applicant listed a home address
in the United States. Accordingly, a biometrics notice was sent to the applicant at his listed home
address. The applicant entered the United States without admission or parole on or about March
27, 2005. The applicant acknowledged, in a sworn statement, that he entered the United States
“over the gate” for fingerprints, then went back to Mexico. Accordingly, the applicant is
inadmissible pursuant to section 212(a)(9)(C)(i)(II) of the Act for entering the United States
without admission or parole subsequent to his removal. Following his return to Mexico, the
applicant was granted advance parole for the purpose of pursuing an application for temporary
resident status under 245A of the Act and was paroled into the United States on July 3, 2005.

Counsel for the applicant asserts that the cases cited by the AAO in its previous decision are
distinguishable from the applicant’s situation. Specifically, counsel asserts that Soriano-Vino v.
Holder, 653 F.3d 1096 (9th Cir. 2011) pertained to the confidentiality provisions of a SAW
applicant’s “green card” and Patel v. Attorney General, 599 F.3d 295 (9th Cir. 2010) held that
legalization confidentiality provisions did not extend to the child of the applicant filing for
employment authorization under the “family fairness” program. Counsel does not dispute the
AAQO’s determination that the applicant’s unlawful entry was discovered pursuant to a source
independent of his application under 245A of the Act. The AAO found that information relating
to the applicant’s unlawful entry was submitted in his Form [-485, Application to Register
Permanent Residence or Adjust Status and in a sworn statement, signed by the applicant on
September 26, 2011. The AAO previously cited authority finding that information obtained from
a source independent of a confidential application process may be used as grounds for a denial.
See McNary v. Haitian Refugee Ctr., Inc., 498 U.S. 479, 483 (1991); Uddin v. Mayorkas, 862
F.Supp.2d 391 (E.D.Pa. 2012).

Counsel for the applicant asserts that the applicant’s advance parole grant is not invalid based
upon his previous unlawful entry. Counsel cites Rosenberg v. Fleuti, 374 U.S. 449 (1963), in
asserting that the applicant’s prior unlawful entry into the United States should not be held against
him, as legal consequence need not attach to every single act of coming and going from the United
States. It is noted that the Supreme Court, in its decision, held that Fleuti, a lawful permanent
resident returning to the United States from a brief, casual, and innocent trip abroad, should not be
subject to grounds of inadmissibility rather than deportability. Unlike the lawful permanent
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resident in Fleuti, the applicant did not enter the United States at a port of entry, was not subject to
inspection, and unlawfully entered the United States less than a year subsequent to his removal.
Counsel submits no authority stating that an applicant’s unlawful entry to the United States should
not be considered in determining his inadmissibility under the Act. Further, there is no indication
that the applicant’s grant of advance parole has been invalidated based upon his unlawful entry to
the United States. Rather, the applicant’s unlawful entry to the United States took place on or
about March 27, 2005. The applicant was granted advance parole on May 27, 2005 and entered
pursuant to that grant on July 3, 2005. The applicant became inadmissible to the United States
pursuant to section 212(a)(9)(C) of the Act on March 27, 2005 upon his unlawful entry to the
United States subsequent to his removal, and his advance parole was issued two months after the
applicant became inadmissible pursuant to this section.

An alien who is inadmissible under section 212(a)(9)(C) of the Act may not apply for consent to
reapply unless the alien has been outside the United States for more than ten years since the date
of the alien's last departure from the United States. See Matter of Torres-Garcia, 23 1&N Dec.
866 (BIA 2006); Matter of Briones, 24 1&N Dec. 355 (BIA 2007); and Matter of Diaz and Lopez,
25 I&N Dec. 188 (BIA 2010). To avoid inadmissibility under section 212(a)(9)(C) of the Act, it
must be the case that the applicant’s last departure was at least ten years ago, the applicant has
remained outside the United States and USCIS has consented to the applicant’s reapplying for
admission. In the present matter, the applicant last departed the United States on or about March
27, 2005 and entered the United States on July 3, 2005. As such, the applicant has remained
outside the United States for less than ten years since his last departure. Based upon this ground
of inadmissibility, the applicant is currently statutorily ineligible to apply for permission to
reapply for admission.

In application proceedings, it is the applicant's burden to establish eligibility for the immigration
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The motion is granted and the prior decision of the AAO is affirmed.



