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DISCUSSION: The Director, Nebraska Service Center, denied the application. The matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The applicant is a native and citizen of Honduras who was ordered removed from the United States on
July 30, 2004, and removed on July 7, 2007. The applicant now seeks permission to reapply for
admission into the United States under section 212(a)(9)(A)(iii) of the Act, 8 US.C. §
1182(a)(9)(A)(iii), in order to reside in the United States with his U.S. citizen daughter and wife.

The director denied the applicant’s Form 1-212, Application for Permission to Reapply for Admission
into the United States after Deportation or Removal (Form 1-212), as a matter of discretion, because
the applicant’s Form [-601, Application for Waiver of Grounds of Inadmissibility (Form 1-601), had
been denied and the applicant would remain inadmissible to the United States even if the Form 1-212
had been approved.' See Decision of Director, dated October 28, 2013.

On appeal, the applicant, through counsel, asserts that the director erred by finding the applicant
inadmissible under section 212(a)(9)(A)(i) of the Act, because his removal order was finalized in 2004
and that date, instead of his date of departure in 2007, begins the 10-year inadmissibility period. See
Attachment to Form I-290B, Notice of Appeal or Motion, dated November 4, 2013.

The record contains a brief; identity and relationship documents; court records; medical records of the
applicant’s daughter; a psychological evaluation of the applicant’s qualifying wife and daughter; and
reports on conditions in Honduras. The entire record was reviewed and considered in rendering a
decision on the appeal.

Section 212(a)(9) of the Act provides, in pertinent part:
(A)Certain aliens previously removed.-

(1) Arriving aliens.- Any alien who has been ordered removed
under section 235(b)(1) or at the end of proceedings under
section 240 initiated upon the alien’s arrival in the United States
and who again seeks admission within five years of the date of
such removal (or within 20 years in the case of a second or
subsequent removal or at any time in the case of an alien
convicted of an aggravated felony) is inadmissible.

(ii)  Other aliens.-Any alien not described in clause (i) who-

! The applicant also was found to be inadmissible to the United States pursuant to section 212(a)(9)(B)(i)(Il) of the Act, 8
U.S.C. § 1182(a)(9)(B)(i)(II), for unlawful presence, and section 212(a)(2)(A)(i)I) of the Act, 8 U.S.C. § 1182(a)(2)(A)(i)(I)
for having been convicted of a crime involving moral turpitude. The applicant’s appeal of his Form 1-601 denial decision is
dismissed in a separate decision.
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(D has been ordered removed under section 240 or any
other provision of law, or

(I)  departed the United States while an order of removal
was outstanding, and who seeks admission within 10
years of the date of such alien’s departure or removal
(or within 20 years of such date in the case of a
second or subsequent removal or at any time in the
case of an alien convicted of an aggravated felony) is
inadmissible.

(i)  Exception.- Clauses (i) and (ii) shall not apply to an alien
seeking admission within a period if, prior to the date of the
alien's reembarkation at a place outside the United States or
attempt to be admitted from foreign contiguous territory, the
Secretary has consented to the alien’s reapplying for
admission.

(C) Aliens unlawfully present after previous immigration violations.-
(1) In general.-Any alien who-

(I) has been unlawfully present in the United States for an
aggregate period of more than 1 year, or

(I) has been ordered removed under section 235(b)(1),
section 240, or any other provision of law, and who enters or
attempts to reenter the United States without being admitted
is inadmissible.

(ii) Exception.- Clause (i) shall not apply to an alien seeking admission
more than 10 years after the date of the alien's last departure from the
United States if, prior to the alien's reembarkation at a place outside the
United States or attempt to be readmitted from a foreign contiguous
territory, the Secretary has consented to the alien's reapplying for
admission.

The record reflects the applicant was ordered deported to Honduras on November 20, 2000. He did
not depart the United States until June 20, 2007.

We concur with the director that the applicant is inadmissible under section 212(a)(9)(A)(ii) of the Act,
8 U.S.C. § 1182(a)(9)(A)(i1). Matter of Martinez-Torres, 10 I&N Dec. 776 (reg. Comm. 1964) held
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that an application for permission to reapply for admission is denied, in the exercise of discretion, to
an alien who is mandatorily inadmissible to the United States under another section of the Act, and no
purpose would be served in granting the application. The record establishes that the applicant also is
inadmissible under section 212(a)(2)(A)(i)(1) of the Act, 8 U.S.C. § 1182(a)(2)(A)(i)(1), for having
been convicted of a crime involving moral turpitude and under section 212(a)(9)(B)(i)(1) of the Act, 8
U.S.C. § 1182(a)(9)(B)(i)(1), for having been unlawfully present in the United States for more than
one year, and his waiver application has been denied.

In addition, the record shows that the applicant reentered the United States without inspection on
October 11, 2013 and was apprehended and taken into custody on October 21, 2013. His prior order
of removal was reinstated on October 21, 2013. Based on his reentry without inspection in October
2013 after his prior removal order, we find the applicant is also inadmissible under section
212()(NO)()AD) of the Act, 8 U.S.C. § 1182(a)(9)(C)(1)(II). Moreover, he is also inadmissible
under section 212(a)(9)(C)(i)(I) of the Act, 8 U.S.C. § 1182(a)(9)(C)(i)(I1), because he accrued over
one year of unlawful presence before his reentry without admission in 2013.

An alien who is inadmissible under section 212(a)(9)(C) of the Act may not apply for consent to
reapply unless the alien has been outside the United States for more than 10 years since the date of the
alien's last departure from the United States. See Matter of Torres-Garcia, 23 1&N Dec. 866 (BIA
2006); Matter of Briones, 24 1&N Dec. 355 (BIA 2007); and Matter of Diaz and Lopez, 25 1&N Dec.
188 (BIA 2010). Thus, to avoid inadmissibility under section 212(a)(9)(C) of the Act, it must be the
case that the applicant’s last departure was at least ten years ago, the applicant has remained outside
the United States and USCIS has consented to the applicant’s reapplying for admission.

Moreover, because the applicant’s deportation order was reinstated on October 21, 2013, he became
statutorily ineligible for relief. According to section 241(a)(5) of the Act:

If the [Secretary] finds that an alien has reentered the United States illegally after
having been removed . . . under an order of removal, the prior order of removal is
reinstated from its original date and . . . the alien is not eligible and may not apply for
any relief under this Act.

Consequently, no purpose would be served in considering his application for permission to reapply for
admission at this time. Accordingly, the appeal of the director’s denial of the Form [-212 is dismissed

as a matter of discretion.

In application proceedings, it is the applicant's burden to establish eligibility for the immigration
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed.



