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The Applicant has applied to adjust status to that of a lawful permanent resident (LPR) and seeks a 
waiver of inadmissibility under section 212(i) of the Immigration and Nationality Act (the Act), 8 
U.S.C. § 1182(i). 

The Director of the Cincinnati, Ohio Field Office denied the application, concluding that the Applicant 
was inadmissible under section 212(a)(6)(C)(i) of the Act for fraud or misrepresentation. The Director 
then determined that the Applicant had not demonstrated that his LPR spouse would face extreme 
hardship if he is removed from the United States. 

On appeal, the Applicant submits additional evidence and asserts that the Director erred in interpreting 
the facts of his case, incorrectly applied the elements of misrepresentation, and abused discretion. 

The Applicant bears the burden of proof in these proceedings to establish eligibility for the requested 
benefit by a preponderance of the evidence. Section 291 of the Act, 8 U.S .C. § 1361; Matter of 
Chawathe, 25 I&N Dec. 369, 375 (AAO 2010). This office reviews the questions in this matter de 
nova. See Matter of Christo 's Inc., 26 I&N Dec. 537, 537 n.2 (AAO 2015). Upon de nova review, we 
will withdraw the decision of the Director and remand the matter for further proceedings consistent 
with this opinion. 

I. LAW 

Any foreign national who, by fraud or willfully misrepresenting a material fact, seeks to procure ( or 
has sought to procure or has procured) a visa, other documentation, or admission into the United States 
or other benefit provided under the Act, is inadmissible. Section 212(a)(6)(C)(i) of the Act. There is 
a discretionary waiver of this inadmissibility if refusal of admission would result in extreme hardship 
to the United States citizen or lawful permanent resident spouse or parent of the foreign national. 
Section 212(i) of the Act. 

To bar admission to the United States under section 212(a)(6)(C)(i) of the Act, a misrepresentation 
must be both willful and material. Willful misrepresentation requires only the knowledge that a 
representation is false. See Parlak v. Holder, 57 F.3d 457 (6th Cir. 2009)(citing to Witter v. I.NS., 



113 F.3d 549, 554 (5th Cir. 1997); see also Forbes v. INS, 48 F.3d 439,442 (9th Cir. 1995); Matter of 
Tijam, 22 I&N Dec. 408, 424-25 (BIA 1998). "The element of willfulness is satisfied by a finding 
that the misrepresentation was deliberate and voluntary." See Mwongera v. INS, 187 F.3d 323, 330 
(3d Cir. 1999). A misrepresentation is material when it tends to shut off a line of inquiry that is 
relevant to the foreign national's admissibility and that would predictably have disclosed other facts 
relevant to their eligibility for a visa, other documentation, or admission to the United States. Matter 
of D-R-, 27 I&N Dec. 105 (BIA 2017). 

II. ANALYSIS 

The Director found the Applicant inadmissible for fraud or misrepresentation, specifically concluding 
that he testified at a 2018 interview based on his Form 1-485, Application to Register Permanent 
Residence or Adjust Status, that he had been admitted to the United States from a commercial flight 
tol I that U.S. customs officers allowed him to enter without placing a stamp in his passport, and 
that while others in his group were detained he was not. The Director determined that a review of the 
record showed the Applicant had in fact entered without inspection. In denying the adjustment 
application, the Director indicated that on a prior Form 1-485 application submitted in 2002, which 
was subsequently denied when the Applicant did not appear for his interview, the Applicant claimed 
to have entered the United States without inspection via boat in 2000. In a notice of intent to deny 
(NOID) the Applicant's current adjustment application, the Director noted that on a 2010 application 
for employment authorization the Applicant also indicated that he entered the United States without 
inspection (EWI). The Director therefore found the Applicant's testimony that he arrived via 
commercial flight to be not credible and that he was inadmissible for misrepresenting a material fact 
in attempting to obtain an immigration benefit. The Director then denied the Applicant's waiver 
application and a motion to reopen and to reconsider the decision, finding that the Applicant did not 
establish extreme hardship to his spouse. 

In the waiver application and in the motion to reopen and reconsider the Director's denial, the 
Applicant did not contest the finding of inadmissibility. On appeal, however, the Applicant argues 
that his statement at his adjustment interview was not material and was not intended to procure an 
immigration benefit. The Applicant maintains that he has never concealed his entry on U.S. 
Citizenship and Immigration Services (USCIS) forms and that he has disclosed several times to USCIS 
that he entered the United States without inspection by boat. The Applicant asserts that the Sixth 
Circuit Court of Appeals decision in Flores v. United States 1 indicates that a Temporary Protected 
Status (TPS) holder who entered the United States without inspection is deemed admitted for the 
purpose of adjustment of status as the TPS approval constitutes an inspection and to have been 
admitted. He contends that because being approved for TPS constitutes an inspection his statement 
that he was waved through inspection after a plane's arrival is immaterial, that he had already disclosed 
the truth on this TPS application, and that he is eligible to adjust status on the basis of an approved 
Form 1-130, Petition for Alien Relative. 

In his affidavit submitted with the waiver application, the Applicant claimed that he told the truth on 
all application forms that he entered without inspection, but he maintained that he had never told his 
spouse. The Applicant conceded that he told the interviewing immigration officer that he was admitted 

1 Flores v. USC1S, 718 F.3d 548 (6th Cir. 2013). 
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atl I from a commercial flight and that a customs officer allowed him to enter but did not stamp 
his passport, but contended he was protecting his spouse from knowing what he endured leaving Haiti 
by boat. In her affidavit the spouse stated that she did not know about the Applicant's journey from 
Haiti as he was protecting her from knowing what she described as his "harrowing" journey. 

The USCIS Policy Manual 2 provides that temporary protected status is not an admission for purposes 
of adjustment under INA 245(a) except in those circuits where a circuit court has ruled otherwise; here 
TPS is considered an admission for INA 245(a) adjustment purposes only in the Sixth Circuit and 
Ninth Circuit. The Policy Manual notes that the federal appellate courts in those two circuits have 
ruled that, for purposes of adjustment of status, an alien who enters the United States without 
inspection and who is subsequently granted TPS meets the inspected and admitted requirement under 
INA 245(a). An applicant residing in those circuits is deemed admitted for purposes of adjustment of 
status under INA 245(a), but only so long as the applicant remains in TPS on the date that USCIS 
adjudicates the application for adjustment of status. A TPS beneficiary must be otherwise eligible for 
adjustment of status and warrant a favorable exercise of discretion. 

In October 2020 USCIS issued policy guidance reiterating that to be eligible for adjustment of status 
under INA 245(a), an alien must have been inspected and admitted or inspected and paroled into the 
United States, unless exempt from the requirement; reaffirming USCIS' long-standing interpretation 
that a grant of TPS is not an admission for INA 245(a) adjustment purposes; and clarifying that the 
applicability of the decisions in the Sixth and Ninth Circuits is limited to those jurisdictions. 3 

The record indicates that the Applicant resides within the Sixth Circuit. A review of the administrative 
file reflects that the Applicant was granted initial TPS in 2010 and has since then continued to renew 
his status. Given the Sixth Circuit ruling in Flores v. USCIS and the USCIS policy guidance noted 
above, we agree with the Applicant that his false testimony before an immigration officer that he 
entered the United States from a commercial flight and was allowed to enter by a customs officer is 
not material to his eligibility for the benefit sought, adjustment of status to that of lawful permanent 
resident, as he was not excludable under the true facts. Because we find that his misrepresentation 
was not material, we need not determine whether it was willful. 

The Applicant has met his burden of proving that he is not inadmissible under section 212(a)(6)(C)(i) 
of the Act, and he thus does not require a waiver under section 212(i) of the Act. As the waiver 
application is unnecessary, we need not discuss the issue of whether he has established extreme 
hardship to a qualifying relative pursuant to section 212(i) of the Act 

ORDER: The decision of the Director is withdrawn. The matter 1s remanded for further 
proceedings consistent with the foregoing opinion. 

2 7 USCIS Policy Manual B.2(5) https://www.uscis.gov/policymanual. 
3 USCIS Policy Alert P A-2020-17, Tempora1y Protected Status and Eligibility for Adjustment of Status under Section 
245(a) of the Immigration and Nationality Act (October 6, 2020). 
https ://www.uscis.gov/ sites/default/files/ document/policy-manual-updates/20201006 
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