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IN RE: 

APPLICATION: Application for Waiver of Grounds of Inadmissibility under Section 212(i) of the 
Immigration and Nationality Act (INA), 8 U.S.C. 5 1182(i) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 5 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 5 103.5(a)(l)(i). 
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DISCUSSION: The waiver application was denied by the District Director, San Francisco, 
California. The matter is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be dismissed. 

The record reflects that the applicant is a native and citizen of Fiji who was found to be inadmissible 
to the United States pursuant to section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the 
Act), 8 U.S.C. 5 11 82(a)(6)(C)(i), for attempting to enter the United States by fraud. The applicant 
is married to a lawful permanent resident and seeks a waiver of inadmissibility pursuant to section 
212(i) of the Act, 8 U.S.C. 5 1182(i), in order to reside with his wife, his parents, and his children in 
the United States. 

The district director found that the applicant failed to establish extreme hardship to a qualifying 
relative and denied the application accordingly. Decision of the District Director, dated January 13, 
2006. 

On appeal, counsel contends that the applicant never attempted to enter the United States by using a 
fraudulent Fiji passport or fraudulent Resident Alien Card. Counsel contends "[tlhere appears to be 
some confusion or mistaken identity . . . ." In addition, counsel claims the applicant met his burden 
of proving extreme hardship. Petitioner's Brief on Appeal, dated March 2, 2006. 

The record contains, inter alia: a copy of the marriage certificate of the applicant and his wife, 
indicating they were married on October 18, 2005; a letter from c o p i e s  of the 

birth certificates of the couple's two U.S. citizen children; copies of the applicant's parents' - - 

naturalization certificates; a letter from the applicant's father; letters of support; a co o f a  Deed 
Poll showing the applicant changed his name from - to & in 
October 1998; a letter from employer; a letter from the applicant's father's employer; 
copies of tax and financial documents; photographs of the applicant and his family; and an approved 
Petition for Alien Relative (Form 1-130) filed by the applicant's father. The entire record was 
reviewed and considered in rendering this decision on the appeal. 

Section 2 12(a)(6)(C)(i) of the Act provides: 

In general.-Any alien who, by fraud or willfully misrepresenting a 
material fact, seeks to procure (or has sought to procure or has procured) a 
visa, other documentation, or admission into the United States or other 
benefit provided under this Act is inadmissible. 

Section 2 12(i) provides: 

(1) The Attorney General [now Secretary of Homeland Security] may, in 
the discretion of the Attorney General [now Secretary of Homeland 
Security], waive the application of clause (i) of subsection (a)(6)(C) in the 



case of an immigrant who is the spouse, son, or daughter of a United 
States citizen or of an alien la\vfully admitted for permanent residence, if 
it is established to the satisfaction of the [Secretary] that the refusal of 
admission to the United States of such immigrant alien would result in 
extreme hardship to the citizen or lawfully permanent resident spouse or 
parent of such an alien. 

The record shows that on January 3, 1997, an individual attempted to board an Air New Zealand 
flight to the United States with a Resident Alien card in the name o f '  
and a fraudulent passport in the same name. The record indicates that airline officials became 
suspicious because the picture on the Resident Alien card did not appear to be the same individual 
on the passport or the individual attempting to board the flight. The matter was referred to the U.S. 
embassy which requested that the Resident Alien card holder go to the embassy for document 
verification. The individual never appeared at the embassy. 

The record shows that more than a vear later, on June 8, 1998, the applicant, who was named 
m 

a t  the time, was intcrviewed by a consular officer with respect to his K-1 
visa application. During the interview, the applicant was shown a copy of the picture in the 
fraudulent passport. The applicant admitted that the picture was of him and stated that it had been 
taken about three vears ago. The a ~ ~ l i c a n t  further stated that the ~ ic tu re  was sent to his ~a ren t s  in 

L, 

the United States and that is his courin. When asked wheth'er he had 
attempted to board a flight to the United States in 1997 using the fraudulent passport, the applicant 
repeatedly denied doing so, stating he could not explain why his photo was on the fraudulent 
passport. The consular officer determined the applicant was inadmissible under section 
212(a)(6)(C)(i) of the Act for attempting to enter the United States in 1997 through fraud and 
misrepresentation. 

The record further shows that in October 1998, the applicant changed his name to - 
In July 1999, using the name the applicant applied for, and was granted, a visitor's 
visa. The applicant entered the United States using a visitor's visa in July 1999. The record also 
indicates that the applicant married a U.S. citizen on September 8, 1999, and filed an Application to 
Register Permanent Residence or Adjust Status (Form 1-485) on September 10, 1999. A month later, - 
on October 18, 1999, the applicantls wife withdrew the petition. Letter rom -; 
dated October 18, 1999. The applicant married his current wife, on October 18, 200.5. 
They have two U.S. citizen children born in 2003 and 2005. 

Counsel's contention that the applicant is not inadmissible because he was never caught attempting 
to board a plane claiming he was a lawful permanent resident of the United States and attributing the 
"confusion" as "mistaken identity," Petitioner's Brief on Appeal, supra, is unpersuasive. As an 
initial matter, the unsupported assertions of counsel do not constitute evidence. Matter of 
Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); 
Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). Significantly, the applicant has not 
submitted a sworn statement affirming that he was not the individual who attempted to board the 
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flight to the United States using a fraudulent passport in 1997. In any event, even if he had, the 
record shows, and the applicant admits, that it was his photograph on a fraudulent passport under his 
cousin's name. In addition, this fraudulent passport was used in an attempt to enter the United 
States. The applicant has failed to provide any explanation for why an individual other than the 
applicant would use his photograph on a fraudulent passport in an attempt to enter the United States. 
The Act clearly places the burden of proving eligibility for entry or admission to the United States 
on the applicant. See Section 291 of the Act, 8 U.S.C. $ 1361 ("Whenever any person makes 
application for a visa or any other document required for entry, or makes application for admission, 
or otherwise attempts to enter the United States, the burden of proof shall be upon such person to 
establish that he is eligible to receive such visa or such document . . . ."). Here, the applicant has not 
met that burden. Accordingly, the AAO finds that the applicant is inadmissible under section 
212(a)(6)(C)(i) of the Act, 8 U.S.C. 5 1182(a)(6)(C)(i), for attempting to enter the United States by 
misrepresentation of his identity. 

A section 212(i) waiver of the bar to admission resulting from violation of section 212(a)(6)(C) of 
the Act is dependent first upon a showing that the bar imposes an extreme hardship to the citizen or 
lawfully resident spouse or parent of the applicant. See section 212(i)(l) of the Act, 8 U.S.C. 
5 1182(i)(l). An applicant must establish extreme hardship to his or her qualifying relative should 
the qualifying relative choose to join the applicant abroad, as well as should the qualifying relative 
choose to remain in the United States and be separated from the applicant. To endure the hardship 
of separation when extreme hardship could be avoided by joining the applicant abroad, or to endure 
the hardship of relocation when extreme hardship could be avoided by remaining in the United 
States, is a matter of choice and not the result of removal or inadmissibility. See Matter of Pilch, 21 
I&N Dec. 627, 632-33 (BIA 1996) (considering hardship upon both separation and relocation). Once 
extreme hardship is established, it is but one favorable factor to be considered in the determination 
of whether the Secretary should exercise discretion. See Matter of Mendez, 21 I&N Dec. 296 (BIA 
1996). 

Matter of Cervantes-Gonzalez, 22 I&N Dec. 560, 565-66 (BIA 1999), provides a list of factors the 
Board of Immigration Appeals (BIA) deems relevant in determining whether an alien has established 
extreme hardship pursuant to section 212(i) of the Act. These factors include: the presence of a 
lawful permanent resident or United States citizen spouse or parent in this country; the qualifying 
relative's family ties outside the United States; the conditions in the country or countries to which 
the qualifying relative would relocate and the extent of the qualifying relative's ties in such 
countries; the financial impact of departure from this country; and significant conditions of health, 
particularly when tied to an unavailability of suitable medical care in the country to which the 
qualifying relative would relocate. 

In this case, the applicant's father, ), states that he "will go insane" if 
his son cannot remain in the United s States. contends that his son would take his two 
children to Fiji with him if his waiver application is denied. According to , he "cannot 
live without them" and his "life will be destroyed." In addition, c o n t e n d s  that his son 
would commit suicide if he is not allowed to move to Fiji with his children. further 
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contends that his daughter-in-law would commit suicide if her husband and children moved to Fiji. 
Furthermore, claims his daughter-in-law would suffer extreme hardship in the following 
ways: "mental hospital (Immigration letter and [the applicant] giving her fear)," financial 
difficulties, "distress lifest le " and "losing employment (seeking SSI if she takes care of the 
babies)." Moreover, contends his grandchildren will suffer from a "psychological 
disturbance" and "no proper guidance" due to single parenting if the applicant's waiver application 
were denied. Letterfrom dated October 21, 2005. 

A letter from the applicant's wife, states that after she and the applicant had their first 
daughter, even though she was living with her parents and the applicant was living with his father, 
the a licant went to her arents' home every day to take care of their daughter full-time while 

d w o r k e d .  states that after they had their second child, their parents helped them 
find a place to live together and they got an apartment together. According to the 
applicant still takes care of their daughters while she works. She states her daughters are extremely 
attached to their father, cry for their father when she tries to feed them, and will not sleep unless 
their father puts them to bed. She states that her husband has told her that if his waiver application 
were denied, he would take both daughters with him to Fiji. 

In a d d i t i o n ,  states that she has anxiety and depression. She states she is "living a dead 
person's life, as [she] will not be able to live a day without [her] lovely daughters." Furthermore, 

contends that her husband has stated very clearly that if anyone stops him from taking 
their daughters to Fiji, he will commit suicide. According to she "do[es] not want to end 
up in [a] mental hospital" if she loses her husband and children. Moreover, states that if 
her husband goes to Fiji, it will be very difficult to pay her creditors. She states that her monthly 
expenses total $3,600, including $1,195 for rent. Letter from , dated October 24, 

After a careful review of the record, the evidence does not show that the applicant's wife or parents 
would suffer extreme hardship as a result of the applicant's waiver being denied. 

The AAO recognizes t h a t  and the applicant's parents will endure hardship as a result of the 
denial of the applicant's waiver application and is sympathetic to the family's circumstances. However, 
to the extent the applicant will purportedly commit suicide if he cannot bring his daughters with him 
to Fiji, nothing in the record indicates that the children would be prevented from moving to Fiji with 
the applicant. Significantly, does not discuss the possibility of moving to Fiji to avoid the 
hardship of separation and she does not address whether such a move would represent a hardship to 
her. Similarly, the applicant's parents do not discuss the possibility of moving back to Fiji, where 
they were both born, to avoid the hardship of se aration and they do not address whether such a 
move would represent a hardship to them. If h and the applicant's parents decide to remain 
in the United states, their situation is typical of individuals separated as a result of deportation or 
exclusion and does not rise to the level of extreme hardship based on the record. Federal courts and the 
BIA have repeatedly held that the common results of deportation or exclusion are insufficient to prove 
extreme hardship. For example, Matter of Pilch, supra, held that emotional hardship caused by 



severing family and community ties is a common result of deportation and does not constitute extreme 
hardship. In addition, Perez v. INS, 96 F.3d 390 (9' Cir. 1996), held that the common results of 
deportation are insufficient to prove extreme hardship and defined extreme hardship as hardship that 
was unusual or beyond that which would normally be expected upon deportation. See also Hassan v. 
INS, 927 F.2d 465, 468 (9' Cir. 1991) (uprooting of family and separation from friends does not 
necessarily amount to extreme hardship but rather represents the type of inconvenience and hardship 
experienced by the families of most aliens being deported). 

Regarding anxiety and depression, there is no documentation in the record showing that 
her hardship is beyond what would normally be expected. There is, for example, no letter from any 
health care professional diagnosing with any mental health problem and there is no 
documentation indicating she has ever sought counseling or therapy. Moreover, c o n t e n d s  
her anxiety and depression are related to her separation from her husband and children, but does not 
comment on whether her depression might lessen if she relocated to Fiji to be with them. 

Regarding the financial hardship claim. the record shows that f i l e d  an affidavit of support 
to sponsor her husband based on her income of $28,666. Affidavit of Su ort Under Section 213A of 
the Act (Form I-864), dated January 24, 2005; see also Letterfrom &, dated January 19 
2005 stating w o r k s  full-time and earns $19 per hour). In addition, accordin t o w  

the applicant takes care of the children while she works. Letterporn 4 supra. 
As such, the evidence indicates the applicant does not financially su ort the family. Accordingly, 
the AAO is not in the position to attribute any financial difficulties may experience to the 
applicant's departure. In any event, even assuming some economic hardship, the mere showing of 
economic detriment to qualifying family members is insufficient to warrant a finding of extreme 
hardship. INS v. Jong Ha Wang, 450 U.S. 139 (1 981); Matter of Shaughnessy, 12 I&N Dec. 8 10 (BIA 
1968) (holding that separation of family members and financial difficulties alone do not establish 
extreme hardship). 

Moreover, counsel's contentions that the applicant's father "is suffering [from] fear of being left out 
alone without any body to take care of him and his health in the old age," and that the applicant's wife 
"suffers from hallucinations of losing her husband," Petitioner's Brief on Appeal, supra, is 
unsupported by the record evidence. Aside from conclusory remarks that he will go 
insane and cannot live without the applicant, Letterfrom there is no suggestion in the 
record that the applicant's father needs any assistance due to his purported "old age."' Likewise, there 
is no evidence in the record, and d o e s  not contend, that she has ever suffered from 
hallucinations. 

' Although the record contains a letter from the applicant's former step-father, who is now divorced 
from the applicant's mother and is purportedly disabled, (Letterfrom , dated October 
20, 2005; Letter from dated October 25, 2005), whether or not the 
applicant's former step-father would suffer extreme hardship is irrelevant as he is not a qualifying 
relative under the Act because the applicant was over the age of eighteen when his mother married 
his step-father. 



Page 7 

A review of the documentation in the record fails to establish the existence of extreme hardship to the 
applicant's spouse or parents caused by the applicant's inadmissibility to the United States. Having 
found the applicant statutorily ineligible for relief, no purpose would be served in discussing whether 
he merits a waiver as a matter of discretion. 

In proceedings for an application for a waiver of inadmissibility under section 2 12(a)(6)(C)(i) of the 
Act, the burden of proving eligibility remains entirely with the applicant. See Section 291 of the 
Act, 8 U.S.C. tj 1361. Here, the applicant has not met that burden. Accordingly, the appeal will be 
dismissed. 

ORDER: The appeal is dismissed. 


