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DISCUSSION: The waiver application was denied by the Field Office Director, Phoenix, Arizona 
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
sustained. 

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United 
States under section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
3 1182(a)(6)(C)(i), for having attempted to procure admission into the United States by fraud or 
willfbl misrepresentation. The applicant is married to a naturalized United States citizen and seeks a 
waiver of inadmissibility pursuant to section 212(i) of the Act, 8 U.S.C. 3 11 82(i), in order to reside 
in the United States with her spouse and their United States citizen children. 

The Field Office Director concluded that the applicant had failed to establish that extreme hardship 
would be imposed upon a qualifying relative and denied the Application for Waiver of Grounds of 
Excludability (Form 1-601) accordingly. Decision of the Field OfJice Director, dated November 26, 
2007. 

On appeal, counsel for the applicant contends that United States Citizenship and Immigration 
Services (USCIS) erred in finding that the applicant had failed to establish extreme hardship to her 
qualifying relative, as necessary for a waiver under 212(i) of the Act. Form I-290B, Notice of 
Appeal or Motion; Attorney S brieJ: 

In support of the waiver, counsel submits a brief. The record also includes, but is not limited to, a 
medical letter for the applicant's spouse; a motion submitted by counsel on September 18, 2007, 
statements fiom the applicant's spouse; a statement fiom the applicant's children's school; 
achievement certificates for the applicant's children; school report cards for the applicant's children; 
a utility bill; an employment letter for the applicant; earnings statements for the applicant; Social 
Security statements for the applicant's spouse; W-2 forms for the applicant; and tax statements for 
the applicant and her spouse. The entire record was reviewed and considered in rendering this 
decision. 

Section 2 12(a)(6)(C) of the Act provides, in pertinent part, that: 

(i) Any alien who, by fraud or willfully misrepresenting a material fact, seeks to 
procure (or has sought to procure or has procured) a visa, other 
documentation, or admission into the United States or other benefit provided 
under this Act is inadmissible. 

Section 2 12(i) of the Act provides that: 

(1) The Attorney General [now the Secretary of Homeland Security (Secretary)] 
may, in the discretion of the Attorney General [Secretary], waive the 
application of clause (i) of subsection (a)(6)(C) in the case of an alien who is 
the spouse, son or daughter of a United States citizen or of an alien lawfully 
admitted for permanent residence, if it is established to the satisfaction of the 
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Attorney General [Secretary] that the refusal of admission to the United States 
of such immigrant alien would result in extreme hardship to the citizen or 
lawfully resident spouse or parent of such an alien. 

The record reflects that on December 15, 1995 the applicant applied for entry into the United States 
at the San Ysidro port of entry by presenting a Form 1-586, Border Crosser card issued to another 
individual. Form 1-21 3, Record of Sworn Statement, dated December 15, 1995. During secondary 
inspection, the applicant admitted that she was a citizen and national of Mexico, without any legal or 
proper documents to enter, pass through, or reside in the United States. Id. As such, the applicant is 
inadmissible under Section 212(a)(6)(C)(i) of the Immigration and Nationality Act for having 
attempted to enter the United States by fraud or the willhl misrepresentation of a material fact. ' 
A section 212(i) waiver of the bar to admission resulting from violation of section 212(a)(6)(C) of 
the Act is dependent first upon a showing that the bar imposes an extreme hardship to the citizen or 
lawfully resident spouse or parent of the applicant. The plain language of the statute indicates that 
hardship that the applicant or her children would experience if the applicant's waiver request is 
denied is not directly relevant to the determination as to whether the applicant is eligible for a waiver 
under section 212(i). The only relevant hardship in the present case is the hardship suffered by the 
applicant's spouse if the applicant is removed. If extreme hardship is established, it is but one 
favorable factor to be considered in the determination of whether the Secretary should exercise 
discretion. See Matter of Mendez, 21 I&N Dec. 296 (BIA 1996). 

Matter of Cervantes-Gonzalez, 22 I&N Dec. 560, 565-566 (BIA 1999) provides a list of factors the 
Board of Immigration Appeals deems relevant in determining whether an alien has established 
extreme hardship pursuant to section 212(i) of the Act. These factors include the presence of a 
lawful permanent resident or United States citizen family ties to this country; the qualifying 
relative's family ties outside the United States; the conditions in the country or countries to which 
the qualifling relative would relocate and the extent of the qualifying relative's ties in such 
countries; the financial impact of departure from this country; and significant conditions of health, 
particularly when tied to an unavailability of suitable medical care in the country to which the 
qualifling relative would relocate. 

The AAO notes that extreme hardship to the applicant's spouse must be established whether he 
resides in Mexico or the United States, as he is not required to reside outside the United States based 
on the denial of the applicant's waiver request. The AAO will consider the relevant factors in the 
adjudication of this case. 

' On December 20, 1995, an immigration judge ordered the applicant excluded and deported from 
the United States. Order of the Immigration Judge, dated December 20, 1995. As the applicant 
immediately returned to the United States without obtaining permission to reapply for admission, she 
is inadmissible to the United States under section 2 12(a)(9)(A)(ii) of the Act. The record contains an 
unadjudicated Form 1-212, Application for Permission to Reapply for Admission into the United 
States After Deportation or Removal, filed by the applicant on July 26,2007. 
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If the applicant's spouse joins the applicant in Mexico, the applicant needs to establish that her 
spouse will suffer extreme hardship. The applicant's spouse is a native of Mexico. Naturalization 
certijicate. The applicant's spouse moved to the United States in 1986, when he was 13 years old. 
Statement from the applicant S spouse, dated March 1, 2002. His parents as well as his eleven 
siblings are United States citizens or lawful permanent residents. Id.; Copies of naturalization 
certzfzcates and lawful permanent residency cards. Counsel asserts that the applicant's spouse was 
struck by a car while crossing the street. Attorney S brief, dated January 4, 2008. Counsel further 
states that as a result of this accident, the applicant's spouse has undergone several surgeries and has 
depended upon the applicant to help him with daily necessities. Id. Counsel notes that the 
applicant's spouse cannot return to Mexico because he is still receiving treatment for his disability. 
Id. The record includes a statement from the primary care provider for the applicant's spouse. It 
notes that the applicant's spouse has been disabled since 1992 after being struck by a vehicle while 
crossing the street. Statement from , dated December 13, 2007. 
He has undergone open reduction internal fixation of the right pelvis after a fracture in 1992. Id. In 
2001 he had a total knee replacement, and in 2003 he had a right hip replacement. Id. The AAO 
acknowledges the medical condition of the applicant's spouse as documented by a licensed 
healthcare professional and notes the record includes a statement from the Social Security 
Administration showing the applicant's spouse to have received benefits in 2004 and 2005 and is 
entitled to monthly disability benefits as of June 11, 2007 (See statementsfrom the Social Security 
Administration). The physician of the applicant's spouse states that he suffers from daily hip, knee 
and back pain. Statementfrom , dated December 13, 2007. She 
further notes that he has been seeing many specialists for pain management, including undergoing 
physical and occupational therapy. Id. The applicant's spouse has also been under the care of his 
physician since December 2004. Id. While the record does not include documentation, such as 
published country conditions reports, regarding the availability and adequacy of healthcare in 
Mexico, the AAO recognizes that relocating to Mexico would disrupt the consistent care that the 
applicant's spouse has been receiving. When the applicant's spouse's medical problems, and 
resulting disability are considered in the aggregate with the normal disruptions and difficulties 
created by relocation, and when considering the fact that the applicant's spouse has several family 
members in the United States and has resided in the United States since he was 13 years old, the 
AAO finds that he would experience extreme hardship if he returned to Mexico with the applicant. 

If the applicant's spouse resides in the United States, the applicant needs to establish that her spouse 
will suffer extreme hardship. The applicant's spouse is a native of Mexico. Naturalization 
certijicate. The applicant's spouse moved to the United States in 1986, when he was 13 years old. 
Statementfrom the applicant S spouse, dated March 1, 2002. His parents as well as his 11 siblings 
are United States citizens or lawful permanent residents. Id.; Copies of naturalization certificates 
and lawful permanent residency cards. As previously noted, documentation in the record from a 
licensed healthcare professional notes the applicant's spouse underwent an open reduction internal 
fixation of the right pelvis after a fracture in 1992, had a total knee replacement in 2001, and had a 
right hip replacement in 2003. Statement from , , dated December 
13, 2007. The physician of the applicant's spouse states that he is ambulatory and does well most of 
the time. Id. She notes, however, that when he develops exacerbations of pain and is unable to 
ambulate well secondary to pain, he requires assistance at home with daily activities. Id. She asserts 
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that the applicant is the only person who is able to assist him during those circumstances. Id. The 
applicant's spouse is also entitled to receive monthly disability benefits. See statement from the 
Social Security Administration. The AAO acknowledges the disability of the applicant's spouse as 
documented by a licensed healthcare professional, and notes that this disability complicates his 
ability to earn a living and care for his children in the applicant's absence. The applicant's spouse 
states that he envisions growing old with the applicant and does not want to think about the 
possibility of being separated from her. Statementfrom the applicant S spouse, dated September 14, 
2007. The AAO acknowledges the difficulties faced by the applicant's spouse and finds that, when 
the hardship factors in the record are considered in the aggregate, the applicant has demonstrated 
extreme hardship to her spouse if he were to reside in the United States. 

The AAO additionally finds that the applicant merits a waiver of inadmissibility as .a matter of 
discretion. In discretionary matters, the alien bears the burden of proving eligibility in terms of 
equities in the United States which are not outweighed by adverse factors. See Matter of T-S-Y-, 7 
I&N Dec. 582 (BIA 1957). 

The adverse factors in the present case are the applicant's misrepresentation for which she now seeks 
a waiver, her subsequent entry without inspection, and her unlawful presence in the United States. 
The favorable and mitigating factors are her U.S. citizen spouse and U.S. citizen children, the 
extreme hardship to her spouse if she were to be refused admission, her lawful employment and her 
supportive relationship with her spouse as documented in the record. 

The AAO finds that, although the immigration violations committed by the applicant were serious 
and cannot be condoned, when taken together, the favorable factors in the present case outweigh the 
adverse factors, such that a favorable exercise of discretion is warranted. 

In proceedings for application for waiver of grounds of inadmissibility under section 2 12(a)(6)(C) of 
the Act, the burden of proving eligibility remains entirely with the applicant. See section 291 of the 
Act, 8 U.S.C. 5 1361. Here, the applicant has met that burden. Accordingly, the appeal will be 
sustained. 

ORDER: The appeal is sustained. 


