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Perry Rhew 
Chief, Administrative Appeals Office 



DISCUSSION: The waiver application was denied by the Field Office Director, Newark, New 
Jersey and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The applicant is a native and citizen of Brazil who was found to be inadmissible to the United States 
under section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
5 1182(a)(6)(C)(i), for having attempted to procure admission into the United States by fraud or 
willful misrepresentation on August 3, 2001. The applicant is married to a U.S. citizen and has four 
U.S. citizen children. He seeks a waiver of inadmissibility pursuant to section 212(i) of the Act, 8 
U.S.C. 5 1182(i). 

In a decision dated September 12, 2007, the field office director found that the applicant did not 
establish that his spouse would suffer extreme hardship as a result of his inadmissibility. The waiver 
application was denied accordingly. 

In a Notice of Appeal to the AAO dated October 10, 2007, counsel states that field office director's 
decision is arbitrary and capricious and an abuse of discretion. He states that the decision is 
inconsistent with the weight of the evidence and is contrary to law and regulations as they relate to 
the facts of the applicant's case. 

The record indicates that on February 7, 2007 the applicant appeared for his adjustment interview 
and he stated that when he entered the United States on August 3,2001 he used a fraudulent passport 
and B2 tourist visa in the name of to gain admission into the United States. 

Section 212(a)(6)(C) of the Act provides, in pertinent part, that: 

(i) Any alien who, by fraud or willfully misrepresenting a material fact, seeks to 
procure (or has sought to procure or has procured) a visa, other documentation, or 
admission into the United States or other benefit provided under this Act is 
inadmissible. 

Section 2 12(i) of the Act provides that: 

(1) The Attorney General [now the Secretary of Homeland Security, "Secretary"] 
may, in the discretion of the Attorney General [Secretary], waive the 
application of clause (i) of subsection (a)(6)(C) in the case of an alien who is 
the spouse, son or daughter of a United States citizen or of an alien lawfully 
admitted for permanent residence, if it is established to the satisfaction of the 
Attorney General [Secretary] that the refusal of admission to the United States 
of such immigrant alien would result in extreme hardship to the citizen or 
lawfully resident spouse or parent of such an alien. 

Section 212(i) of the Act provides that a waiver of the bar to admission resulting from section 
212(a)(6)(C) of the Act is dependent first upon a showing that the bar imposes an extreme hardship 



on the applicant's U.S. citizen or lawful permanent resident spouse andor parent. Hardship the 
applicant or his children experience due to separation is not considered in section 212(i) waiver 
proceedings unless it causes hardship to the applicant's spouse andor parent. Once extreme 
hardship is established, it is but one favorable factor to be considered in the determination of 
whether the Secretary should exercise discretion. See Matter of Mendez, 21 I&N Dec. 296 (BIA 
1996). 

In Matter of Cervantes-Gonzalez, 22 I&N Dec. 560, 565-66 (BIA 1999), the BIA provided a list of 
factors it deemed relevant in determining whether an alien has established extreme hardship to a 
qualifying relative. The factors include the presence of a 1awfi.d permanent resident or United States 
citizen spouse or parent in this country; the qualifying relative's family ties outside the United States; 
the conditions in the country or countries to which the qualifying relative would relocate and the extent 
of the qualifying relative's ties in such countries; the financial impact of departure from this country; 
and significant conditions of health, particularly when tied to an unavailability of suitable medical care 
in the country to which the qualifying relative would relocate. The BIA added that not all of the 
foregoing factors need be analyzed in any given case and emphasized that the list of factors was not 
an exclusive list. See id. 

Relevant factors, though not extreme in themselves, must be considered in the aggregate in 
determining whether extreme hardship exists. In each case, the trier of fact must consider the entire 
range of factors concerning hardship in their totality and determine whether the combination of 
hardships takes the case beyond those hardships ordinarily associated with deportation. Matter of O- 
J-0-, 2 1 I&N Dec. 38 1, 383 (BIA 1996). (Citations omitted). 

The AAO notes that in Salcido-Salcido v. INS, 138 F.3d 1292, 1293 (9th Cir. 1998)' the Ninth Circuit 
Court of Appeals held that, "the most important single hardship factor may be the separation of the 
alien from family living in the United States", and that, "[wlhen the BIA fails to give considerable, if 
not predominant, weight to the hardship that will result from family separation, it has abused its 
discretion." (Citations omitted). Although the present case did not arise in the Ninth Circuit, 
separation of family will be given appropriate weight in the assessment of hardship factors. 

The AAO notes further, however, that U.S. court decisions have repeatedly held that the common 
results of deportation or exclusion are insufficient to prove extreme hardship. See Hassan v. INS, 
927 F.2d 465, 468 (9th Cir. 1991). For example, in Matter of Pilch, 21 I&N Dec. 627 (BIA 1996)' 
the BIA held that emotional hardship caused by severing family and community ties is a common 
result of deportation and does not constitute extreme hardship. In Perez v. INS, 96 F.3d 390 (9th Cir. 
1996), the Court defined "extreme hardship" as hardship that was unusual or beyond that which 
would normally be expected upon deportation. The Court emphasized that the common results of 
deportation are insufficient to prove extreme hardship. Moreover, the U.S. Supreme Court held in 
INS v. Jong Ha Wang, 450 U.S. 139 (1981), that the mere showing of economic detriment to 
qualifying family members is insufficient to warrant a finding of extreme hardship. 

An analysis under Matter of Cervantes-Gonzalez is appropriate. The AAO notes that extreme 
hardship to a qualifying relative must be established in the event that he or she accompanies the 
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applicant and in the event that he or she remains in the United States, as a qualifying relative is not 
required to reside outside of the United States based on the denial of the applicant's waiver request. 

The record of hardship includes a brief from counsel and a Human Rights Watch Report entitled, 
"Forced Apart" and published in July 2007. 

The AAO finds that the applicant has not shown that his U.S. citizen spouse would suffer extreme 
hardship as a result of being separated from the applicant. In his brief dated October 10, 2007, 
counsel states that it will be a physical, emotional, and economic hardship on the applicant's spouse 
to be separated from the applicant when she is raising four young children (two from her relationship 
with the applicant and two from a prior relationship). Counsel states that the applicant's household 
expenses equal $4,660 per month. The applicant's Biographic Information Form (Form G-325A) 
states that the applicant works as a construction worker and the Affidavit of Support (Form 1-864) 
and W-2 Forms show the applicant's income in 2005 as $42,3 17. The record also indicates that the 
applicant's children are the ages fourteen, twelve, ten, and six. The AAO notes that the record does 
not contain information regarding the earning potential of the applicant's spouse and her ability to 
return to work to help support the family. The record does not document any further family ties the 
applicant's spouse has to the United States. The record also does not give any details about the 
applicant's spouse's emotional state and the specifics of how she would cope with being separated 
from the applicant. 

The AAO notes that the submitted Human Rights Watch Report is of little relevance to the 
applicant's waiver application as the report concerns immigrants in removal proceedings and 
recommendations for amendments to immigration laws. Nevertheless, the AAO notes that the 
administrative appeals process has and continues to adjudicate appeals while taking into 
consideration family ties and other positive factors in the applicant's case. The AAO acknowledges 
that every family experiences some degree of hardship upon being separated from a close family 
member, but the applicant must show that his qualifying relative would suffer hardship rising to the 
level of extreme hardship. The current record does not establish that the applicant's spouse will 
suffer extreme hardship as a result of being separated from the applicant. 

The AAO also finds that the applicant has not shown that his spouse will suffer extreme hardship in 
the event that she resides in Brazil. The AAO notes that the record is silent as to the hardship the 
applicant's spouse would face if she relocated to Brazil to be with the applicant. Thus, the AAO 
cannot find that it would be extreme hardship for the applicant's spouse to relocate to Brazil. 

Going on record without supporting documentary evidence is not sufficient for purposes of meeting 
the burden of proof in these proceedings. Matter of Sofici, 22 I&N Dec. 158, 165 (Comm. 1998) 
(citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)).Without 
documentary evidence to support the claim, the assertions of counsel will not satisfy the petitioner's 
burden of proof. The unsupported assertions of counsel do not constitute evidence. Matter of 
Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); 
Matter of Ramirez-Sanchez, 17 I&N Dec. 503,506 (BIA 1980). 



A review of the documentation in the record fails to establish the existence of extreme hardship to 
the applicant's spouse caused by the applicant's inadmissibility to the United States. Having found 
the applicant statutorily ineligible for relief, no purpose would be served in discussing whether he 
merits a waiver as a matter of discretion. 

In proceedings for an application for waiver of grounds of inadmissibility under section 21 2(i) of the 
Act, the burden of proving eligibility remains entirely with the applicant. See section 291 of the Act, 
8 U.S.C. 5 1361. Here, the applicant has not met that burden. Accordingly, the appeal will be 
dismissed. 

ORDER: The appeal is dismissed. 


