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DISCUSSION: The waiver application was denied by the Field Office Director, Santo Domingo, 
Dominican Republic and the Administrative Appeals Office (AAO) dismissed a subsequent appeal. 
The AAO's decision will be withdrawn and the matter remanded to the Director, Vermont Service 
Center for revocation of the current Form 1-130, Petition for Alien Relative, underlying the 
applicant's Form 1-601, Application for Waiver of Grounds ofInadmissibility, if appropriate. 

The applicant is a native and citizen of the Dominican Republic who was found to be inadmissible 
to the United States under section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 
8 U.S.C. § 1 1 82(a)(6)(C)(i), for having sought to procure an immigration benefit by fraud or willful 
misrepresentation. The applicant is married to a U.S. citizen and is the beneficiary of an approved 
Petition for Alien Relative. The applicant seeks a waiver of inadmissibility pursuant to section 
212(i) of the Act, 8 U.S.C. § 1182(i), in order to reside with his spouse in the United States. 

The Field Office Director concluded that the approval of an immigrant visa petition on the 
applicant's behalf was statutorily precluded under section 204(c) of the Act because he had 
previously entered into a marriage for the purposes of evading U.S. immigration laws. Decision of 
the Field Office Director dated May 20,2009. 

On appeal, counsel asserts that the USCIS decision was arbitrary and capricious and incorrect as a 
matter oflaw. Counsel asserts that the authority to determine if marriage fraud has occurred and to 
subsequently deny an immigrant visa petition belongs solely to the Attorney General, and that the 
Attorney General has made no such determination. Counsel contends that the applicant's prior 
marriage was valid and further states that applicant has no recollection of writing or signing a 
statement admitting he married his first wife solely to obtain an immigration benefit. Form I-290B. 
Notice of Appeal or Motion, and Counsel's brief, received June 17,2009. 

The AAO previously found the record to contain sufficient evidence to establish that the applicant 
had previously entered into a marriage solely for immigration purposes and was statutorily 
precluded from benefitting from the current approved Form I-DO under section 204(c) of the Act. 
Decision of the Chie/. Administrative Appeals Office, dated May 19, 2010. Upon subsequent 
review, we observe that, although the record contains a Notice of Intent to Revoke the Form 1-130 
filed by the applicant's prior spouse on the basis of marriage fraud, there is no evidence that the 
legacy Immigration and Naturalization Service (INS) ever issued a final decision in the applicant's 
case. Accordingly, the AAO withdraws our finding that the section 204(c) of the Act applies in this 
matter. 

Section 204(c) of the Act states: 

[N]o petition shall be approved if (1) the alien has previously ... sought to be accorded, 
an immediate relative or preference status as the spouse of a citizen of the United 
States ... by reason of a marriage determined by the Attorney General to have been 
entered into for the purpose of evading the immigration laws, or (2) the Attorney 
General has determined that the alien has attempted or conspired to enter into a 
marriage for the purpose of evading the immigration laws. 
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8 U.S.C. § 1154( c). The corresponding regulation provides: 

Fraudulent marriage prohibition. Section 204( c) of the Act prohibits the approval of 
a visa petition filed on behalf of an alien who has attempted or conspired to enter 
into a marriage for the purpose of evading the immigration laws. The director will 
deny a petition for immigrant visa classification filed on behalf of any alien for 
whom there is substantial and probative evidence of such an attempt or conspiracy, 
regardless of whether that alien received a benefit through the attempt or conspiracy. 
Although it is not necessary that the alien have been convicted of, or even prosecuted 
for, the attempt or conspiracy, the evidence of the attempt or conspiracy must be 
contained in the alien's file. 

8 C.F.R. § 204.2(a)(ii). 

A decision that section 204( c) of the Act applies must be made in the course of adjudicating a 
subsequent visa petition. Matter of Rahmati, 16 I&N Dec. 538, 359 (BIA 1978). USCIS may, 
however, rely on any relevant evidence in the record, including evidence from prior USCIS 
proceedings involving the beneficiary. [d. However, the adjudicator must come to his or her own, 
independent conclusion, and should not ordinarily give conclusive effect to determinations made in 
prior collateral proceedings. [d.; Matter of Tawfik, 20 I&N Dec. 166, 168 (BIA 1990). 

In the present matter, the record reflects that legacy INS issued a Notice of Intent to Revoke the 
Form 1-130 filed by the applicant's former wife, stating that the marriage had been determined to be 
fraudulent. The Notice of Intent to Revoke stated, 

It has now come to the attention of this Service that you apparently married the 
beneficiary for the sole purpose of obtaining United States immigration benefits for 
the beneficiary. This conclusion is based upon the following information which was 
disclosed in an investigation. 

The applicant, __ confessed in writing that he married for the sole 
purpose of obt~ncy in the Untied States. Neighbors confirm that 
the applicant is a single main who lives alone. 

Although counsel contends that the applicant does not remember admitting to having married his 
first wife solely for the purpose of immigrating to the United States, the record contains a February 
5, 1999 investigation report from the American Embassy in Santo Domingo and a signed February 
4, 1999 statement from the applicant, both of which indicate that the applicant's purpose in 
marrying his prior wife was to enter the United States as a lawful permanent resident. Copies of 
both the investigation report and the applicant's statement are included as attachments to this 
decision. 
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Pursuant to 8 C.F.R. § 205.2, the approval of a Form 1-130 petition is revocable when the necessity 
for revocation comes to the attention of USCIS. In the present case, the consular investigation 
report and the applicant's own statement lead the AAO to conclude that the applicant's prior 
marriage is within the purview of section 204( c) of the Act as a marriage entered into for the 
purposes of evading U.S. immigration laws. In that the applicant appears permanently barred from 
obtaining a U.S. immigrant visa, the AAO finds no purpose would be served in addressing his waiver 
application at this time. The AAO will, therefore, remand the matter to the Director, Vermont Service 
Center, who approved the current Form 1-130, to initiate proceedings for the revocation of the 
approved Form 1-130 petition, if appropriate. 

Should the current approved Form 1-130 petition underlying the applicant's Form 1-601 waiver 
application be revoked, the Director shall issue a new decision dismissing the applicant's Form 1-
601 as moot. In the alternative, should it be determined that the applicant is not subject to section 
204(c) of the Act, and that the Form 1-130 is not to be revoked, then the Director shall return the 
applicant's Form 1-601 waiver application to the AAO for consideration on its merits. 

ORDER: The matter is remanded to the Director for further processing consistent with this 
decision. 

Attachments 



CSD Scanned Document for 

N .... : 

~tition.r: 

rPJ\~~S;:.A':'IO~~ OF INVESTIG!\TII)~J RepORr 

CONS!1LlU\. SECTION. AMERICAN EMBASSY 
Santo Doa1nqo, Doainican a.public 

) 

Date of Xnve.t~qatiOD: 02-0&-99 
Date of Report: 02-05-99 

Ap~.!l il,~."~:._ l:nnfH!";sed In wrl~.lny 1"~'Jr:lL :",H rrdcri ... J J-!~I.!:.~{)r,fH 

'",ith the ':1nly pll'!'"pnSF! p.n~.p.ring t;"',P. Il.~'. r!:i Ci lH(.~,·d 

r~'!:ident . 

;i.p;::lir:a.r.t ::laid that pet:tL:mer has~·t visit-eti .:1ir!c~ ti"'.e 
r.lrr.c ~hc <.1!:ri· ... ·~d tc t:,e Dorr.inica:l Republi::, w-hic:.-t ' .... ::1.5 :::v~.!' 

!.,.,i(] y~~f'!; rigD. AddG!d/ Lhat ~he dcos:-',' t wri~c hin .lnd ::" . .:Jt 
."H." Gian i :- h.:!'I"re any t.ype nf f':.vidp.!'"1r:ti ~f'!S';.;~·dllly t_lltdr 
rl'?_ati·:):-s .... ,i.!l ;:I~ a ~n.rri(dd :,:cmp.1H. 

':'hQ follC';vinq neighbor::!, all~loltltlhlel:rI'I.I=le frcm the same 
intcrvic'Ncd: f:roCl'. house 

.lIld 
:'lii I d Lh~y ~new .'Jppl i ~:,.HIL ,.;: ... ,.J 

sinqle man, and addeo r -,1'IIt he ii V19S i'l I nT1~ i n ~,hH ("o:)m "tlerf'l 
:: fc.u::.d hi:n. 

I Chief o~ Investiqation., certify that under 
my beat knDwledge, ~. ia • co~r.ct and f&1th~ul 
tranalation o~ the or~qinal document attached herewith. 

I'IJ·1.1 

Page 1 of 1 

https:llcadata.ca.state.gov/pls/public/rpl_csd_scan _ docs.report?p _scan_batch id= K000452... 2/2412009 



CSD Scanned Document fQrlCC K000452348 0004) 
. , 

Page 1 of 1 

Em6~ rif';'" Urril. Su:u. of .(meu 
i~· , 

Unic::nn=e COIl al pmpasita de =mar a.Ios Eados Unidas de Natl .... mC:'ic: 
c:amo Rt:ridenre T .. ' . . 

ConsgJPiP Imrentp •• er 

Ullited Sua. ofAmailrial 

. 
• 

https:llcadata.ca.state.gov/pls/public/rpt_csd_scan _ docs.report?p _scan_batch _id=K000452... 2/24/2009 


