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DISCUSSION: The waiver application was denied by the California Service Center, and the appeal was
dismissed by the Administrative Appeals Office (AAQ). The applicant subsequently filed a motion to
reopen and reconsider with the AAQ. The motion will be granted and the case shall be remanded to the
Director to forward the appeal of the Petition for Alien Relative (Form [-130) to the Board of Immigration
Appeals (BIA). If the BIA sustains the applicant’s appeal on the Form I1-130, the Director shall reopen the
applicant’s Application to Register Permanent Residence or Adjust Status (Form 1-485) and Application for
Watver of Grounds of Inadmissibility (Form [-601), and issue new decisions addressing the merits of the
applicant’s applications. If the decision on the Form I-601 is adverse to the applicant, the Director shall
certify the matter to the AAO for review.

On April 23, 2001, the applicant’s United States citizen daughter filed a Form 1-130 on behalf of the
applicant. On August 7, 2001, the applicant’s Form I-130 filed by her daughter was approved. On February
14, 2002, the applicant filed a Form 1-485. On August 21, 2006, the applicant filed a Form 1-601. On March
8, 2007, the applicant’s Form I-130 approval based on her petitioning daughter was revoked based on her
prior marriage fraud. On the same day, the Director, California Service Center, denied the applicant’s Form
1-485, finding that since the applicant’s Form I-130 was revoked, the applicant was ineligible for adjustment
of status. Additionally, the Director denied the applicant’s Form 1-601, finding no underlying petition to
support the Form [-601.

On March 26, 2007, the applicant, through counsel, filed an appeal with the BIA of the Form I[-130
revocation of March 8, 2007. The record is not clear as to the status of this appeal, although the AAO notes
that the fee of $385 was returned to the applicant on March 27, 2007. On April 3, 2007, the Director
reopened the applicant’s Form I-130 revocation. On April 6, 2007, the applicant, through counsel, filed an
appeal with the AAO of the Form [-601 denial. Opn April 10, 2007, the Director again revoked the
applicant’s Form I-130 based on marriage fraud. On April 26, 2007, the applicant, through counsel, filed an
appeal with the BIA of the Form 1-130 revocation of April 10, 2007. On September 21, 2009, the AAO
dismissed the applicant’s appeal of the Form 1-601. The AAO notes that the April 26, 2007 appeal of the
Form I-130 was never forwarded to the BIA by the Director.

In his motion to reopen and reconsider, counsel’s requests that “the fee to reopen this case be returned due to
the repeated failure of the Service to follow the Regulations and Rules pertaining to Appeals and
Procedures.” The AAO notes that there is nothing in the regulations providing for the return of filing fees if
action is taken on the pending application.

In the absence of an approved Form I[-130 petition, the applicant is not entitled to apply for adjustment of
status, and her application for adjustment cannot be approved regardless of whether she is admissible or, if
not, whether a waiver is available for any ground of imnadmissibility.

Therefore, the AAO finds that, in the absence of a decision by the BIA on the revoked Form I-130, no
purpose would be served in rendering a decision on the merits of the applicant’s Form 1-601. The case shall
be remanded to the Director to forward the appeal of the Form 1-130 to the BIA.
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ORDER:

The motion is granted and the case shall be remanded to the Director to forward the appeal of
the Form I-130 to the BIA. [f the BIA sustains the applicant’s appeal on the Form 1-130, the
Director shall reopen the applicant’s Form [-485 and Form [-601, and issue new decisions
addressing the merits of the applicant’s applications. If the decision on the Form I-601 is
adverse to the applicant, the Director shali certify the maiter to the AAO for review.



