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, U.S. Citizenshiu 

FILE: Office: SANTO DOMINGO. Date: APR 0 4 2011 
DOMINICAN REPUBLIC 

IN RE: Applicant: 

APPLICATION: Application for Waiver of Grounds of lnadrnissihility under Section 212(i) of the 
Immigration and Nationality Act, 8 U.S.C. 5 I IX2(i) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Encloscd please find the decision of the Administrative Appeals Office it1 youl- case. All of the documents i@l;ltcd 
lo this in;lttel- have been ]returned to the office that originally decided your case. Please he advised that any lurthcl- 
inquiry that you might have concerning your case niust he m;lde to that office. 

[I yo11 believe the law Mas inappropriately applied by us in re;~ching our decision, or  you have :~ddirioll;tl 
info!-rn:~tion lh3L you wish to have considered, you may file ;I motion to I-econider or a motion to reopen. .I'he 
specicic requirements for filing such a request can he found at 8 C.F.R. $ 103.5. All motions must he huhrnitted to 
the office that originally decided your case by filing ;I Form I-290B, Notice of Appeal or Motion. with ;I fee of 
$630. Ple;lse be aware that X C.F.R. 9 103.5(;1)(l)(i) requires that any motion must be filed within 30 days of the 
tlecisioil that the motion seeks to rsconside~- oi- I-eopen. 

Thank you, 

p chief.  Administrative Appeals Office 



1)ISCUSSIC)N: The waivcr application was denied by the Field Office Director. Santo Domingo. 
Dominican Republic. and is now before the Administrative Appeals Office (AAO) on appeal. The matter 
will he remanded to the Field Officc Director for further proceedings consistent with this decision. 

The record reflects that the applicant is awyear-old-nat ive  and citizen of t h e w h o  
was found to be itladmissiblc to the United States pursuant to section 212(a)(h)(C)(i) of the Immigration 
and Nationality Act (the Act), 8 U.S.C. $ 1182(a)(6)(C)(i), for attc~iipting to procure a benefit under the 
Act through fraud or the willful misrepresentation of a ~ilatcrial fact: to wit, the applicant attempted to 
obtain an immigrant visa by entering illto a marriage with a United States citizen in order to circumvent 
the irnrnigration laws. The record reflects that the applicant is currently married to a United States citizen 
and is the beneficiary of an approved Petition for Alien Relative (Form 1-130) filed or1 his behalf. The 
applicant seeks a waiver of inadmissibility pursuant to section 212(i) of the Act, U.S.C. $ 1182(i). in order 
to reside in the United States with his spouse. 

The Field Office Director found that the applicant had failed to establish that extreme hardship would he 
imposed on a qualifying relative and denied the Application for Waiver of Grounds of I~iadrnissihility 
(Form 1-601) accordingly. Decision ~ / ' r h e  Ficld 0ffic.e Director .  dated December 4, 2008. 

On appeal, counsel asserts that denial of the applicant's waiver request would result in extrenle hardship 
lo his spouse. F ' o r t ~  1-290B. dated December 23. 2008 and the accompanying letter frorn counsel in 
suplx)r~ of the appeal. 

' h e  record includes. but is not lirnitcd to. an alfidavit hv the a~ol icant ' s  snouse, a lcttcr brief and 

The entire record was reviewed and consitlered in arriving at a decision on the appeal. 

Section 212(a)(6)(C) of the Act provides, in pertinent part, that: 

(i) In general.-Any alien who, by fraud or willfully misrepresenting a material 
fact, seeks to procure (or has sought to procure or has procured) a visa, 
other documentation, or admission into the United States or other benefit 
provided ~ ~ n d e r  this Act is inadrnissible. 

. . . .  
( i i i )  Waiver authorized.-For provision authorizing waiver of clause ( i ) .  see 

subsection (i). 

Section 212 of the Act provides, in pertinent part. that: 

( i )  ( 1 )  The Attorney Gencral [now the Secretary of Homeland Security. 
'. . Secretary"] may, in the discretion of the ISecretaryl, waive the application 
of clause (i) of subsection (;1)(6)(C) in the case of an immigrant who is the 



spouse, son, or daughter of a United States citize~i or of an alien lawfully 
admitted for permanent residence, if it is established to the satisfaction of 
the [Secretary] that the refusal of admission to the United States of such 
immigrant alien would result in extreme hardship to the citizcn or lawlully 
residcnt spouse or parent of such an alien.. . 

Section 204(c) of the Act states: 

INlo petitiou shall be approved if ( I )  the alieri has previously . . . sought to he accorded, an 
immediate I-elativ.: or preference status as the spouse of a citizen of the United Statcs . . . by 
reason of a marriage determined by the Atto~ney General to have been entered into for the 
purpose of evading the immigration laws. or (2) the Attorney General has determined that the 
alien has attempted or conspired to enter into a man-iage for the purpose of evading the 
immigration laws. 

8 U.S.C. 1 l54(c). The corresponding regulation provides: 

Fraudulent marriage prohibition. Section 204(c) of the Act prohibits the approval of a visa 
petition filed 011 behalf of an alien who has attempted or conspired to enter into a maniage 
for the purpose of evading the immigration laws. The director will deny a petition for 
immigrant visa classification filed on behalf of any alien for whom there is substantial ant1 
probative evidence of such an attempt or conspiracy, regardless of whether that alien 
received a benefit through the attempt or conspiracy. Although it is not necessary that the 
alien have been coiivicted of, or even prosecuted for, the attempt or conspiracy, the 
evidence of the attempt or conspiracy must be contailled in the alien's file. 

8 C.F.R. $ 204.2(a)(ii). A decision that section 204(c) of the Act applies must he rnade in the course of 
adjudicating a subscq~~cnt  visa petition. Morrc,r o/'Rtri~rnc~ti. 10 l&N Dec. 538, 359 (BIA 1978). USCIS 
may I-cly on any relevant evidence in the recortl. including evidence from prior USCIS proceedings 
involving the bcncficiary. Id. However, the adjudicator must come to his or her own, independent 
conclusion, and should not ordinarily give conclusive effect to determinations rnade in prior collatei-al 
proceedings. Id.; Mtrtrer of Tcrw:fiX, 20 l&N Dec. 166, 168 (B1A 1990). 

The marriage certificate reflects that on August 4, 1994, the applicant married his first wife. = 
a United States citizen, in - On January 10, 1995. f i l e d  a 
Petition for Alien Relative on the applicant's behalf (Form 1-130). and the For111 1 1 3 0  was approved on . . 

May 10. 1995. On September 23, 1996, the applicant submitted an Application for Irnlnigmnt Visa and 
Alien Registration (Optional Form 230) at the American Embassy in 

An investigatio11 illto the relatioilship of the applicant and 
marriage was entered into for the sole purpose oC obtaining an immigration benefit for the applicant. At 
his immigrant interview on July 25, 2008. thc applicant was found ineligible for an immigrant visa for 
having entered into a mal-riage for immigration purposes. On July 21, 2000. the Director. Vcrnlont 
Service Center, rcvokcd the Form 1-130 filcd by a p p e a l e d  the tlirector.5 
decision and on February 23, 2001. the Board of lm~liigration Appeals (BIA). affirmed the decision. On 



March 4, 2006, the applicant rnarricd his current s p o u s e ,  a United States citizen. in- - On June 21, 2007. f i l c d  a Form 1-130 on the applicant's 
bchalf, which was approved on July 30, 2007. On July 25, 2008, the applicant was refused an immigrant 
visa under scction 212(a)(6)(C)(i) of the Act for entering into a sham marriage with - for 
immigration ournoses. Thc aoolicant filed [he 1-601 waiver aoolication on July 28. 2008. On Se~ t embe r  - > .  . A  

22, 2008, thc Chief of Visa Operations, - requested ;hat the 
Officer-%Charge (OIC), s u b - o l ' f i c e  make a determination as to whether scction 204(c) 
applies to the applicant's case based on his prior sham marriage. It does not appear that a determination 
was made regarding the applicability of section 204(c) in this case. On December 4,  2008, the Field 
Office Director denied the applicant's Form 1.601, finding that the applicant had attempted to procure an 
i~nniigration benefit by fraud or the willfill misrepresentation of a material fact and had failed to 
demonstrate extreme hardship to a ualif in? relative. Bccause the record does not show that the 
applicant entered into his marriage to b in good faith and not for the purpose of evading 
the immigration laws of the United States, the AAO must co~lclude that the applicant's prior man-iage is 
within the purview of section 204(c) ol- the Act as a marriage entered into for the purpose o l  evading the 
immigration laws. In that the applicant's prior marriage has been found to have been entered into for the 
purpose of evading the immigration laws of the United Statcs. he is permanently barred from obtaining a 
visa to enter the United States. See 8 U.S.C. $ I154(c). In light of this permanent bar, no p~npose would hc 
scrvcd in addressing the dpplicant's contentions regartling his eligibility for an extreme hardship waiver of 
inatlnlissibility under section 2 12(i) ol the Act. 

Pursuant to 8 C.F.R. 5 205.2, the approval of an 1-130 petition is revocable when the necessity for the 
revocation comes to the attention of the Service. Therefore, the AAO remands the matter to the Field 
Officc Director to initiate proceedings for the revocatiotl of the approved Form I- 130 petition. Should the 
approved Form 1-130 petition be revoked. the Field Officc Director will issue a new decision dismissing 
(lie applicant's Form 1-601 as moot. In the alternative, s h o ~ ~ l d  i t  be tletermined that the applicant is 1101 

subject to section 204(c) of the Act, and that the Form 1-130 is not to be revoked, then the Field Office 
Director will issue a new decision addressing the merits of the applicant's Form 1-60 1 waiver application. 
I f  that decision is adverse to the applicant, it will be certified for review to the AAO pursuant to 8 C.F.R. 
3 103.4. 

ORDER: The rnatter is remanded to thc Field Office Director for further proceedings consistent with 
this decision. 


