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DISCUSSION: The waiver application was denied by the District Director, New York, New

York, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The applicant is a native and citizen of Ukraine who was found to be inadmissible to the United
States under section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. §
1182(a)(6)(C)(i), for seeking to procure a visa, other documentation, or admission into the United
States or other benefit provided under the Act by fraud or willful misrepresentation. The applicant
seeks a waiver of inadmissibility pursuant to section 212(i) of the Act, 8 U.S.C. § 1182(i), in order
to remain in the United States.

The District Director concluded that the applicant failed to establish that extreme hardship would
be imposed on a qualifying relative and denied the Application for Waiver of Grounds of
Inadmissibility (Form 1-601) accordingly. See Decision of the District Director, dated March 13,
2009.

On appeal counsel asserts that the applicant’s U.S. citizen spouse “would suffer extreme and
unusual hardship if they had to join him in Ukraine,” and that proper weight was not accorded
evidence of “undue hardship to his USC spouse and stepchild.” See Form I-290B, Notice of
appeal or Motion, received April 13, 2009.

The record includes, but is not limited to: Form I-290B; counsel’s brief; Forms 1-601, 1-485, and
denials for each; affidavit from the applicant; two hardship affidavits from the applicant’s wife;
applicant’s stepdaughter’s letter; wife’s supervisor’s letter; psychiatrist’s report and subsequent
addendum; prescriptions; bill for incomplete abortion; mortgage statements for three properties;
Ukraine country reports; employment letters; applicant’s false letter from physician; methadone
maintenance program letter; criminal record; inadmissibility records, immigration court records
and fraudulent French passport; student visa denial records; birth, marriage, and divorce records;
insurance, bank, and billing statements. The entire record was reviewed and considered in
rendering this decision on the appeal.

Section 212(a)(6)(C) of the Act provides, in pertinent part, that:

() Any alien who, by fraud or willfully misrepresenting a material fact, seeks to
procure (or has sought to procure or has procured) a visa, other documentation,
or admission into the United States or other benefit provided under this Act is
inadmissible.

The record retlects that on January 30, 2003, the applicant entered the United States under the visa
waiver program by presenting a fraudulent French passport baring a name not his own. The
applicant was found to be inadmissible under section 212(a)(6)(C)(i) of the Act, 8 USC §
1182(a)(6)(C)(1). The applicant does not contest these findings on appeal.

Section 212(1) of the Act provides, in pertinent part:
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(1) The Attorney General [now the Secretary of Homeland Security
(Secretary)] may, in the discretion of the Attorney General [Secretary],
waive the application of clause (i) of subsection (a)(6)(C) in the case of an
alien who is the spouse, son or daughter of a United States citizen or of an
alien lawfully admitted for permanent residence, if it is established to the
satisfaction of the Attorney General [Secretary] that the refusal of
admission to the United States of such immigrant alien would result in
extreme hardship to the citizen or lawfully resident spouse or parent of such
an alien.

A waiver of inadmissibility under section 212(i) of the Act is dependent on a showing that the bar
to admission imposes extreme hardship on a qualifying relative, which includes the U.S. citizen or
lawfully resident spouse or parent of the applicant. Hardship to the applicant can be considered
only insofar as it results in hardship to a qualifying relative. In the present case, the applicant’s
wife is the only qualifying relative. If extreme hardship to a qualifying relative is established, the
applicant is statutorily eligible for a waiver, and USCIS then assesses whether a favorable exercise
of discretion is warranted. See Matter of Mendez-Moralez, 21 1&N Dec. 296, 301 (BIA 1996).

Extreme hardship is “not a definable term of fixed and inflexible content or meaning,” but
“necessarily depends upon the facts and circumstances peculiar to each case.” Matter of Hwang,
10 I&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, the Board provided a list of
factors it deemed relevant in determining whether an alien has established extreme hardship to a
qualifying relative. 22 I&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful
permanent resident or United States citizen spouse or parent in this country; the qualifying relative’s
family ties outside the United States; the conditions in the country or countries to which the
qualifying relative would relocate and the extent of the qualifying relative’s ties in such countries; the
financial impact of departure from this country; and significant conditions of health, particularly
when tied to an unavailability of suitable medical care in the country to which the qualifying relative
would relocate. /d. The Board added that not all of the foregoing factors need be analyzed in any
given case and emphasized that the list of factors was not exclusive. Id. at 566.

The Board has also held that the common or typical results of removal and inadmissibility do not
constitute extreme hardship, and has listed certain individual hardship factors considered common
rather than extreme. These factors include: economic disadvantage, loss of current employment,
inability to maintain one’s present standard of living, inability to pursue a chosen profession,
separation from family members, severing community ties, cultural readjustment after living in the
United States for many years, cultural adjustment of qualifying relatives who have never lived
outside the United States, inferior economic and educational opportunities in the foreign country,
or inferior medical facilities in the foreign country. See generally Matter of Cervantes-Gonzalez,
22 1&N Dec. at 568; Matter of Pilch, 21 I&N Dec. 627, 632-33 (BIA 1996); Matter of Ige, 20 1&N
Dec. 880, 883 (BIA 1994); Matter of Ngai, 19 1&N Dec. 245, 246-47 (Comm’r 1984); Matter of
Kim, 15 1&N Dec. 88, 89-90 (BIA 1974); Matter of Shaughnessy, 12 1&N Dec. 810, 813 (BIA
1968).
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However, though hardships may not be extreme when considered abstractly or individually, the
Board has made it clear that “[r]elevant factors, though not extreme in themselves, must be
considered in the aggregate in determining whether extreme hardship exists.” Matter of O-J-O-,
21 I&N Dec. 381, 383 (BIA 1996) (quoting Matter of Ige, 20 1&N Dec. at 882). The adjudicator
“must consider the entire range of factors concerning hardship in their totality and determine
whether the combination of hardships takes the case beyond those hardships ordinarily associated
with deportation.” /d.

The actual hardship associated with an abstract hardship factor such as family separation,
economic disadvantage, cultural readjustment, et cetera, differs in nature and severity depending
on the unique circumstances of each case, as does the cumulative hardship a qualifying relative
experiences as a result of aggregated individual hardships. See, e.g., Matter of Bing Chih Kao and
Mei Tsui Lin, 23 1&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch regarding hardship
faced by qualifying relatives on the basis of variations in the length of residence in the United
States and the ability to speak the language of the country to which they would relocate). For
example, though family separation has been found to be a common result of inadmissibility or
removal separation from family living in the United States can also be the most important single
hardship factor in considering hardship in the aggregate. See Salcido-Salcido, 138 F.3d at 1293
(quoting Contreras-Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see Matter of Ngai, 19
I&N Dec. at 247 (separation of spouse and children from applicant not extreme hardship due to
conflicting evidence in the record and because applicant and spouse had been voluntarily
separated from one another for 28 years). Therefore, we consider the totality of the circumstances
in determining whether denial of admission would result in extreme hardship to a qualifying
relative.

The record reflects that the applicant’s wife is a 39 year old native of Ukraine and citizen of the
United States. She states that she and the applicant were school sweethearts and she could not
forget him even after moving to the U.S., marrying, and having a child. See Hardship Affidavit 1,
dated February 21, 2008. The applicant’s wife states that while visiting Ukraine in late 1999 she
realized they were meant to be together and she subsequently traveled ‘“2-3 times a year for
another three years” to visit the applicant. /d. She asserts that when the applicant told her he was
getting a U.S. visa she sent him $10,000 but they “never discussed the details.” Id. She later
traveled to Panama and spent two days with the applicant in a “roach motel” waiting for a call
saying he could continue to the U.S. Id. The applicant’s wife states that it was more than two
weeks before the applicant arrived in the U.S. Id. She asserts that upon seeing his fraudulent
passport, she “started crying” and “basically had a nervous breakdown.” Id. The applicant’s wife
asserts that she “was never the same,” began having difficuity sleeping, had dreams of the
applicant being arrested, she became irritable, was in a constant state of panic, had palpitations
and chest pains, all the while continuing to work as a registered nurse. Id. The applicant’s wife
states that she filed for divorce from her first husband, decided to seek mental health services,
began taking tranquilizers and mood elevators, and “could not believe what that stupid passport
did to me!!!” Id. She states that she cannot imagine her life without the applicant and asks for
forgiveness for his unlawful entry because “it was a set-up and he did not have any choice.” Id.
- Addressing his U.S. entry in his own affidavit, the applicant refers to himself as “a victim of lies
and crime.” See Applicant s Affidavit, dated February 21, 2008. The AAO notes that the applicant
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previously applied for and was denied an F-1 student visa, demonstrating his awareness of lawful
U.S. visa procedures.

The applicant submits a Psychiatrist’s Report, dated February 20, 2008._

sserts that he has diagnosed the applicant’s wife with “Generalized Anxiety
Disorders” and “Major Depressive, Single Episode, Moderate.” Id. asserts as
causal, living under stress with fear that her husband will be deported and her life, all her efforts
and dreams will be destroyed. Id. He asserts that the applicant’s wife is “seen on a monthlv basis
for psychotherapy,” and takes Effexor, Remeron, and Alprazolam. /d. Thougm does
not indicate the date on which he began seeing the applicant’s wife, he asserts that she has
demonstrated “minimal improvement” and “poor respond to treatment, because her livin
ituation was not changed and she is continue to be in extremely stressful environment.” /d.
m asserts that the prognosis is guarded if the patient receives appropriate psychiatric care
and “will be in the normal, stress free environment” as soon as possible. /d. On appeal, an
“addendum”™ by was submitted in which he asserts that the applicant’s wife “was
seen every 3 months 10r maintenance,” and she was hopeful during that time that her husband’s
etition would be granted. See Addendum to Psychiatrist’s Report, dated April 1, 2009. B
_ asserts that after a medical abortion, the applicant’s wife had difficulty conceiving, had
a fertility center consult but got pregnant and never returned thereto. Id. He asserts that the she
stopped taking psychotropic medications while pregnant but had a late-term abortion or
miscarriage on January 15, 2009. Id. Fpasserts that feelings of loss and grief almost
immediately made the applicant’s wife more depressed and she began having panic attacks. /d.
He asserts that she learned “she will not be able to conceive and/or carry a fetus to term.” Id. No
evidence has been submitted to support this assertion. asserts that the applicant’s
wife returned to his office on January 20, 2009 complaining of being depressed, tearful, tired and

fatigued, difficylty 1 in the morning, and reduced efforts and ability to work, among other
symptoms. /d. asserts that the applicant’s wife reported having panic attacks several
times a day low self-esteem, prominent guilt, hopeless feelings, and was

diagnoses the applicant’s wife with “Panic Disorder without Agoraphobia™ and “Major
epressive, Single Episode, Severe.” Id. With regard to causality, he asserts that she “did not
complete the course of treatment and prematurely withheld herself from medication,” developed a
maladaptive reaction to “identifiable stresses: partial abortion,” and “at that time her symptoms
were more severe.” Id. “ asserts that the applicant’s wife “is seen on a monthly basis
for psychotherapy and has taken™ Cymbalta, Celex, Alprazolam, and Neurontin. /d. —
asserts that the applicant’s wife’s condition has somewhat approved, she is able to function on a
slightly higher level, and was instructed to continue her job as a registered nurse. Id.

ireoccuiied with thought that she will never have a baby with the person she loves.” Id.

While the AAO acknowledges and has considered_ diagnoses’ and professional
opinion, the record does not establish that the applicant’s spouse’s emotional/psychiatric
difficulties go beyond the normal hardships associated with removability or inadmissibility of a
family member. The AAQ notes that the report and addendum are based on self-reporting by the
applicant’s spouse, that q'asserts her condition improves with psychotherapy and
medication, and that he r s she continue her job. Of the applicant’s spouse’s job her

direct supervisor writes: Wis not just a regular nurse with general nursing skills, but a
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highly skilled postoperative orthopedic nurse,” who “is entrusted with complex duties which
include attending to patients after various surgical procedures...” See Letter from ||| GcEzENR
Manager, dated April 8, 2009. The record demonstrates that the applicant’s spouse is able to
function at a high and responsible level despite difficulties encountered.

The AAO acknowledges that separation from the applicant may cause various difficulties for the
applicant’s spouse. The difficulties described, however, do not take the present case beyond those
hardships ordinarily associated with removal or inadmissibility of a family member, and the
evidence in the record is insufficient to demonstrate that the challenges to the qualifying relative,
when considered cumulatively, meet the extreme hardship standard.

With regard to relocation, the applicant’s spouse asserts hardship related to caring for her family.
See Hardship Statement 2, dated April 7, 2009. She states that her father suffers from coronar
artery disease and he recently survived a major heart attack. Id. A letter from “
D.O. asserts * is suffering from the following: Hypertension; Stents

M1 (in September of 2008); Congestive Heart Failure; Patient needs assistance with/ADL from
family members.” Sehdated April 8, 2009. The applicant’s spouse states that
her mother depends on her “moral and financial support,” and that her grandmother is a widow
whom she cares for and who suffers from thyroid cancer, coronary heart disease, diabetes and
dementia. See Hardship Statement 2, dated April 7, 2009. She adds: “I am the only medical
professional in the family.” Id. The applicant’s spouse does not explain whether she provides
medical services to her family members, no evidence has been submitted concerning her
grandmother’s health, and neither explanation nor documentation have been submitted concerning
the moral or financial support she provides to her mother. The evidence is insufficient to establish

that difficulties to the applicant’s spouse related to leaving her relatives in the U.S. go beyond the
normal hardships associated with removability or inadmissibility of a family member.

Counsel asserts economic hardship related to relocation, pointing to real estate owned by the
applicant and his spouse in New York, Pennsylvania, and Florida. See Counsel’s Brief, dated
April 10. 2009. Counsel asserts that “due to the major downturn in the U.S. economy,” the value
of their real estate “has significantly depreciated.” Id. Counsel asserts, therefore, that if the
applicant’s spouse “was to dispose of such property at the current real estate market conditions,
she would sufter an extreme financial and economical hardship.” Id. The record contains no
evidence that the properties have depreciated in value, the applicant’s spouse would be unable to
retain ownership of the properties if she decides to relocate, or that selling the properties would
result in significant economic hardship. The applicant’s spouse states that she would also
experience language barriers and lack of educational and employment opportunities in Ukraine.
See Hardship Statement 2, dated April 7, 2009. While the applicant’s spouse does not currently
speak the Ukrainian language, she has not shown she would be unable to learn it or communicate
in her native language. And while she asserts hardship related to employment and education, the
evidence is insurficient to establish that she would be unable to obtain either in Ukraine.

Counsel asserts that “all of the medications prescribed to the Applicant’s USC spouse are highly
regulated substances that are not available in Ukraine.” See Counsel’s Brief, dated April 10, 2009.
While the U.S. State Department advises “travelers” to Ukraine to bring their own prescription
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medications. the evidence does not show that those prescribed to the applicant’s spouse are
unavailable in Ukraine. See Country Specific Information: Ukraine, dated October 29, 2008.
Additionally, counsel has not addressed the availability of comparable or alternate medications in
Ukraine and the accessibility to the applicant’s spouse, herself a medical professional.

Assertions were made on appeal concerning hardship to the applicant’s stepdaughter,—
I 1hc applicant’s spouse states that her daughter does not speak or understand Ukrainian,
is a typical American born teenager, an excellent student, wants to become a doctor, and is a very
good dancer almost ready to compete professionally. See Hardship Statement 2, dated April 7,
2009. I asscrts: <1 am absolutely NOT going anywhere from New York. All my friends are
here, all the fun places are here, and my dance school is here. I was even invited to a recital for
Dancing with the Stars junior. If she thinks she can make me move somewhere, I WILL run
away.” See Applicant’s Stepdaughter’s Letter, undated. Congress did not include hardship to the
applicant or his children as factors to be considered in assessing extreme hardship under section
212(i) the Act. except as it may affect the qualifying relative — here the applicant’s spouse. The
record does not address whether the applicant’s 16 year old stepdaughter could reside with her
father or other relative in the U.S. Regarding her father -states: “I was upset that my dad
would not live with us anymore but I knew that my life with mom and |Jjjjjjj*~ould be much
more fun than with my dad who was always sooooo busy.” Id. The record does not demonstrate
that [Jilif ould be unable to continue her pursuits in Ukraine should she relocate with her
mother. The evidence is insufficient to demonstrate that difficulties concerning the applicant’s
child will cause extreme hardship to the applicant’s spouse.

The applicant’s spouse states that she cannot relocate to Ukraine because she and her family left in
1992 as political refugees persecuted on account of their Jewish ethnicity and religion. See
Hardship Statement 2, dated April 7, 2009. Counsel asserts that though nearly twenty years have
passed, societal abuse and discrimination persist against non-Ukrainians and particularly people of
Jewish ethnicity and religion. Counsel s Brief, dated April 10, 2009. The Ukraine Human Rights
Report, International Religious Freedom Report, and Country Specific Information submitted by
the applicant on appeal have been reviewed and considered. The AAO has also considered that
the applicant’s spouse has voluntarily returned to Ukraine numerous times and has not asserted
any incidents of ethnic or religious difficulties therein. In weighing these factors, the AAO cannot
find extreme hardship on relocation related to the applicant’s spouse’s religion and ethnicity.

The AAO has considered cumulatively ail assertions of hardship related to relocation, including
that the applicant’s wife would have to readjust to a country she has not lived in for many years
and a language barrier, her significant family ties to the U.S., her long employment history and
property ownership in the U.S., her psychiatric condition and medications, the education of her
daughter, and economic and health-related prospects in Ukraine. Considered in the aggregate, the
AAO {inds that the evidence is insufficient to demonstrate that the applicant’s U.S. citizen spouse
would suffer extreme hardship were she to relocate to Ukraine to be with the applicant.

~ In proceedings tor application for waiver of grounds of inadmissibility under sections 212(i)(1) of
the Act. the burden of proving eligibility remains entirely with the applicant. See Section 291 of
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the Act, 8 U.S.C. § 1361. Here, the applicant has not met that burden. Accordingly, the appeal
will be dismissed.

ORDER: The appeal is dismissed.



