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Enclosed please lird the decision of the Administrative Appeals Office in vour case.  All of the documents
related to this matter have been returncd to the office that origlially decided your case. Please be advised that
any further inguiry rhat you might have concernivg your case st o codz to that ofTice.
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DISCUSSION:  The waiver application was denied by the Iield Otfice Director, St. Albans,
Vermont, and is now before the Administrative Appeals Office (AAQ) on appeal. The appeal will
be dismissed.

The applicant is a native and a citizen of Colombia who used ulse documents in an attempt to enter
the United States. The applicant was fouad to be inadmissible to the United States pursuant to
section  212(a)6)(CY1) of the Immigration and Nationaliny  Act  (the Act), 8 U.S.C.
§ 1182(a)}6)(CXi). She is the parent of three ULS. citiven children. The applicant is seeking a
waiver under section 212(i) of the Act, 8 1.S.C. 8§ T182{(1) in order w reside in the United States.

The Field Office Director concluded that the appiicant had tailed to establish (hat she had a
qualifying relative and denied the Application for Waiver of Grounds of Inadmissibility (Form I-
601), on September 24. 2008.

On appeal. counscel first asserts it the appiicant’s misrepeesentation occurred prior to the passage
of the lllegal Immigration Reform and lmntigrant Responis:bility Act of 1996, Pub. L. No. 104-208.
110 Stat. 3009 (1996). (IIRIRA}. and that te i‘ield Ofiive Ticector should have applied the pre-
[IRIRA waiver provisions to the appticant’s misrepresentaiion. Counset also asserts that the Field
Office Director should have considered hardship to the appiicant’s children and that the record
establishes that the applicant’s chidren will experienee extreme hardship.  Brief in Support of
Appeal, dated October 22, 20U8.

With regard to this procecaing the record contains, but is not limited to: a brief from counsel: a
statement from the applicant: statements from the applicant’s children: and other documents
submitted with regard to estabiisiing haraship to the applicont’ s children.

The entire record was reviewed and ail relevant evidence eonsideied in rendering this decision,
Section 212(a)(6)(C) Misrepresentation. states in pertinent prrt:
(i) In general. Any alics wheo by traud or willially misrepresenting a material

fact. seeks 1o procure {or has sought to procure or has procured) a visa, other

documentation, or admission inw the United States or other benefit provided

under this chapter is qoadmissihie,
The record indicates that the applicart presented @ fraudu'sne ~ossport and visa when entering the
United Stawes on August 22, 1985, and ihes entered e Unites Swates by alatertally misrepresenting
her identity. Therefore the applicant is inadmissible pursuani to section 212{a)(6)CKi) of the Act.

Section 212(i) of the Act provides. by pertinent part:

() The Atorney General fnow the Seeretacy of Homeland Security (Sccretary)]
may, in the diseretion of the Attorney General [Secrctary). waive the
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application of clause (1) o subsection ()0 C) in the case of an alien who is
the spouse. son or daughter o a Untled Staies civiven or of an alien lawfully
admitted for permancent reside we, it is establisbed to the satisfaction of the
Attorney General [Secretary| that the refusal of admission to the United States
ol such immigrant alien would result in oxireme herdship to the citizen or
lawtully resident spouse or parent of such an wicn.

A waiver of inadmissibility under section 21241) of the Act is dependent on a showing that the bar to
admission mmposes extreme hardship or a qualitving relative. which includes the U.S. citizen or
lawfully resident spousc or parent of the applicant. Hardship o the applicant or her children can be
considered only insofar as it resueds In hardship vy a quiniis ne relavve, 1n this case the applicant has
not established that she hus a guanying relwive. i enireme bardship to a qualifying relative is
established, the applicam is stateorily cuginie for a warver. and USCIS then assesses whether a
favorable exercisc of discretion is warraneed. Sce Mafter of Mendez-Adoratez, 21 1&N Dec. 296, 301
(BIA 1996).

As a qualifying relative is not required to depart the United States as a consequence of an applicant’s
inadmissibility. two dislinet ractuai scenarios exisy should a waiver apphication be denied: either the
qualifying relative will join the apphcant to reside abroad or tae qualitving relative will remain in the
United States. Ascertaining the actual cousse of action thai wiit be taken is complicated by the fact
that an applicant may casily assert 1 nlin for the qual iving ~ciative o reiocate abroad or to remain in
the United States depending or whitcs seerario prescres ihe creaiest prospective hardship, even
though no intention exists o curry out he alteged plen iv realive O Muatter of Tge. 20 [&N Dec.
880, 885 (BIA 1994} (addressing scparation of minor wnte {rom both parents applying for
suspension of deportation). Thus. we internret the statutors “onnvage ol the various waiver provisions
in section 212 of the Act to requite an applicant te establish cxireme hardship to his or her qualifying
relative(s) under both possiole scenarios. {o endure the Bardship ol separation when extreme
hardship could be avoided by jo uing the appiicant abroza. or 1o endure the hardship of relocation
when extreme hardship could be aveided by comairung in e Unied States, is a matter of choice and
not the result of removal cr inadmissibilin . Ashe Boad o bnmitgration Appeals stated in Marter
of Ige:

[Wle consider e eritica) issue . o 1o e whather a enildwon'd suffer estreme hardship if he
accompanicd his parent abread. 10 s iis case, vooieccship would ensue. then the fact
that the child might face hardship i” ¢ 1 in the Urited S1v0s would be the result of parental
choice. not the parent’s deportation.

-

Id. See also Matier of Pileh, 21808 De, 627632235 (137 A 14990,
Extreme hardship is “not a deinabe tonn of fixed wrd culoxioie content or meaning,” but
“necessarily depends upon the Tacts and circumstances confio: o cach case.”™  Matter of Hwang,

10 I&N Dec. 448, 451 (BIA 1904). W daor of Corvenio-(orizalez. 1the Board provided a fist of
factors it deemca relevant » dewerinme whether an snee o esmhlished extreme hardship to a
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qualifying relative. 22 1&M Doe. 5600 365 (BIA 1999, The fwctors include the presence of a lawful
permanent resident or United States citlzen spouse or parent in this country: the qualifying relative’s
family ties outside the United States: the eraditions in the ceantry or countries to which the qualifying
relative would relocate and the extiow of the onalifving rof2i0¢7s ties in such countries: the financial
impact of departure from this couniry: vrd sigaificant conditions « T health, particularly when tied to an
unavailability of suitable mcdical care i the country to wveh V12 gumifving relative would relocate.
Id. The Board added that not alt of the loregoing factors need ke analyzed in any given case and
emphasized that the list of factors was not exclusive. i al 360,

The Board has also held that the common or typical resadts ol deportation, removal and
inadmissibility o not constitute cxiverae hardship, and hes disicé certain individual hardship factors
considered comunon ratner than exirenre.  Tnese factors incade: cconomic disadvantage, loss of
current employment. inabtlity w ddlitwn one's present stanaied 01 living, inability to pursue a
chosen profession. separaton ffon wanuly members, sevioricy cominumty es, cultural readjustment
after living in the United States Ioe tiany veais, culivcal censtvent of quaditving relatives who have
never lived outside tiwe Uried Suies, Leferior ceonomic aisd vaacational opportunities in the foreign
country, or mleror medical tacuines m the forcion cowers. See generally Matter of Cervantes-
Gonzalez. 22 1&N Dec. ar 3080 Marivr of Pilch, 21 T&N ice. at 631-32: Matter of Igze, 20 I&N Dec.
at 883; Maiter of Ngui. 19 1&N Doe, 245, 246-47 (Comm s 1984y Murter of Kim. 15 1&N Dec. 88.
89-90 (BIA 1974 Metttor of Sharsoniessv, 120N Dee, 2100 ZT3 (b T9OE).

However. though hardsnips may net be exuene wicn covsiderea abstractly or individually, the
Board has made it cicar that “iciolevan iactors, lhoaeh oor exireme 10 themselves, must be
considered in the aggregaic in determining whether exieine nareship exisis,” Matter of O-J-0-, 21
I&N Dec. 381, 583 (BiA 1956 (yuonine Ltaner o) fge, 26 s Tice, ot §82). The adjudicator “must
consider the entire range ol et concerniag lardsinp in P waity and dewermine whether the
combination of nardships takes 1he case eevond these herdships ordinarily associated with
deportation.™ /.

We observe that the actucd hord-oo mesechued with oo cheorat pardship factor such as family
separation. economic disadvantage, culinral reedjustment. ef cetrra, ditfers in nature and severity
depending on thz unigue cirensaes of each case. ax o e canwative hardship a qualifying
relative experiences as i resilt of aggeegmed individual o deowess See voel fnre Bing Chih Kao
and Mei Tsui fin, 25 T8N Trec w30 81 (Bia 20015 b osisning Manrer of Pilch regarding
hardship faced by gualifving 12luiioss on e basis of vividens inche length of residence in the

United States and the alility tosperh toe draguage o me conetrs o which they would relocate).

Family scparation. for instance. Fas been found o be 2 ecommon result of inadmissibility or removal
in some cascs. See Matter of Shawchnessy. 12 T&N Dee ot 817 Neverthaless, family ties are to be
considercd in analyzing hacdsedp. See Aedos of Corarnes-Cornodon 221N Dee. at 565-66. The
guestion ol whether furnly sepora oo s e ordinery sesult of feadinissibiiity or removal may
depend on the nuture of famiiy coloorhi s Casidered. Toresosinte, ja arter of Shaughnessy, the

Board considercd the svenuro o o s Seig sepoaaten o their soon-wo-be aduit son, finding
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that this separation we='d not rosel v ovtrarne Vordship o he narentss Jdlat 811-12: see also US.
v, Arrieta. 224 1. 5d 10760 TRET G U THCG (UMD S b an was nae 4 spouse, but a son and
brother. It was cvident o the socord nal the effec o U Jepertation order would be separation
rather than relocation.”™). In Adwiver of Carvaintes-Gonzals 2o the Tseard considered the scenario of the
respondent’s spouse accorpanyintg b to Mexieo. Tinding that she would not experience extreme
hardship from losing “piyvsical presimity v her Family™ in the toited States. 22 1&N Dec. at 566-
67.

The decision in Cervanies-Gonza' o reflects the norm that sponses restde with one another and
establish a life together sock that scparadng rom one wisother 18 likely to result in substantial
hardship. [t is commorn (o poti seouses 1o elocate aoied 1 one of theni is not allowed to stay in
the United States. which tynrealls resulis 1 separation v ot Tunily members living in the
United States.  Odher decsions peiloct e eanoctanion e ndsier chifdren widl remain with their
parents. upon wnom they usuay dopend for vinanc! @ o ceonional suoport. See, e.g., Matter of
Ige. 20 T&N Dec. gt 886 ({5 goneraliy oveferable for ¢hildren 10 be brought up by their
parents.”). Therefore. wne mosi important smgle hardshiin factor may be separation. particularly
where spouscs and minor children are concerned.  Sofvido-Salcido. 138 F.3d at 1293 (quoting
Contreras-Buenfil v. INS. 712 F.2¢ 401,403 (9th Cir, 1983 Cervillo-Perez, 809 F.2d at 1422.

Regardless ot the type of tun v poladonsiap ivoivea e ivodship resufting rom lamily separation
1s determined based on the astun: moaet of sevamii=g oo gopicant. and ali hardships must be
considered In deternuning whoner e conmaaiion - esdemips takes the case beyond the
consequences ordinarily wssociaied kv romevat o indio syl Siener of (-0-0- 21 1&N Dec.
at 383, Nevertheiess. though “ve require o cepliceo o <how mat o qualifving relative would
experience extreme hardsnip bath in wac evers of relocsion and 'nothe event oi separation, in
analyzing the latter scenario. we 2ive considerable. 1 ol preaommant. weight to the hardship of
separation itscif. particuiarly in coses involving the separaion ol spouses [tom one another and/or
minor children from a parent. Scleilo-Seicioo, VI8 T 3d o 1290,

Counsel for the appliciai assers vaore Pieaa Gitiee Dot sboekd buve epplicd the requirements
of section 212y of the A as corstizesd as ol e daee i <o s nmidited the risrepresentation, on
August 22, 985, Counse assorte ot be Drecd O1T1ee 300 o v ot aaply the current version of
section 21201y od e Acl as omciicd ev oA W coad o ar ot ooered b 1983,

The BIA specilicaliy Bield ini Corvaives-"oanades sopoa uinreqguest for a waiver under § 212(1) of
the Act 15 u request Tor prosnceidve relier and. us such, the requirements ol seetion 212(i) may be
appiied to conduct which predates nissace of Gie curren: swiuie. Matrer of Cervanes-Gonzalez, 22
(&N Dec. 360, 305 (IHA 19909 I ties case the apolivosrs L6001 was filed on June 28, 2007,
Accordingly. she must meel the rocireme s fourrens e e 21200 of the Act.

The appitcani asseris hal hor g celon donds Bey o era vinladed pecause children are no
longer considered qualtey e relac «ovder s scpon T2 0 07 e et lewever. the applicant has
not shown that hee apphciiden is hore oo neces o0 Derenn sianwasd than others filed under
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section 212(i) of the Act. Counsel has fatied to properls cricaoic a basts of any equal protection
violation. Further. it is notod et the w080 canant rine ot coratiiationality of laws enacted by
Congress. See, ¢.o. Matrer of Faorreed Dpmpn 21N ec 05 BEA 99T AMatrer of C-, 20 I&N
Dec. 520 (BIA 1992,

Counsel cites decisions of the 9™ aid 10™ Chcuits to stand for the proposition that section 245(i) of
the Act “trumps™ section 212:aM6)0CY of the Acl inciwdire deesia v Gonzales, 439 1.3d 550 (o™
Cir. 2006), Padeilla-Cuolera v Gonoelos, 455 F.5d 0257 0107 Cir, 2006) and Perez-Gonzalez v.
Asheroft. 379 F.3d 783 (97 Cir, 20045 However. [z -Gonzalez. at 792, states that section
212(AN6XC) is not incongruent with scction 245(0) et the Adt beeause a waiver s still available to
applicants. Acosta and Fedeilio-Cifors do noe reach ay i s~ ob section 245(1) where an applicant
18 nadmissible under scenen 2oa (e n i), wod e ot s ao watise o extend the holdings to
sections of the Act net direcily adurssoa e v Lo 7 N0 weald note that tls case arises in the
2™ Circuit. thus hoidings which arcme oit ol the 0" or 14 ¢ vents are not binding.

As previously discussed. the applica it bas noi met her buvaess of proof and the denial was the proper
result under the applicabie sections of the Act. Speciiicony . the applican: pas lailed to establish that
a qualifving retative oxists ior the purpose applving 1o o owaiver under section 212(i). The
applicant’s waiver appiication wiii bo gismissed,

ORDER: The anpeal is desriee




