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DISCUSSION: The waiver appiication was denied by the District Director, Baltimore. Maryland.
The Administrative Appeals Office (AAQO) dismissed the subsequently filed appeal. The applicant
has filed a motion to reopen and/er reconsider before the AAO. The motion will be granted and the
waiver application will be approved.

The applicant is a native and citizen of Haiti who was found to be inadmissible to the United States
pursuant to section 212(a)(6)}(C)(1) of the [mmigration and Nationality Act (the Act), 8 U.S.C.
§ 1182(a)(6)(C)(i). for attempting to procure adimission to the United States by fraud or willful
misrepresentation. The applicant’s spouse and mother are U.S, citizens, and she seeks a waiver of
inadmissibility pursuant to section 212(i) of the Act, 8 U.S.C. § 1182(1).

The district director determined that the applicamt nad not e¢stablished extreme hardship to a
qualifying relative and denied tie Applicadion for Waiver ol Grounds of Inadmissibility (Form
[-601) accordingly.  Decision of the District Director, dated September 22, 2006. The AAO
dismissed the applicant’s appeal. 440 Decision. dated February 5. 2009.

On motion, counsel asserts that the applicant’s mother and spouse would suffer extreme hardship if
the applicant is required to depart the United States. Form 1-290B, received March 6, 2009.

The record includes, but is not limited to. the applicant’s statement, medical records for the
applicant’s mother and previously submitted documents.  The entire record was reviewed and
considered in arriving at a decision on the wpp:al,

The record retlects that the applicant presented a false passport when attempting to procure
admission to the United States on November 8. 1993, The applicant filed for asylum which was
denied by the immigration judge on Augcust 16. 1995, She was ordered excluded and deported on
the same date. The Board ol Immigradon Appeals dismissed the appiicant’s appeal on July 10,
1997. The appiicant did not depart the United States. The AAO finds the applicant inadmissible
under section 212(a)(6)(C)(i) of the Act for her misrepresentation.

Section 212(a)(6)(1) o1 the Ac: provides, i pert nenl pari. that:

(1) Any alien who. by fraud or wilifully misrepresenting a material fact, seeks to
procure (or has sought to procure or aas procured) a visa, other
documemation. or admussion into the United States or other benefit provided
under this Act 15 iradmissible.

Section 212(1) of tiie Act provides that:

(1 The Attorney General [now the Secretary of Hemeland Security (Secretary)]
may., in the discretion o ine Aworney General [Secretary], waive the
application of ciause (1) of sunsection (aX6)(C) ‘n the case of an alien who is
the spouse, son or caughter of a Unitea States ciiizen or of an alien lawfully
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admitted for permanent residence. if it is estab'ished to the satisfaction of the
Attornev General | Secretary] iliat the refusal of admission to the United States
of such immigrant alien wou!d result in extreme hardship to the citizen or
lawftully resident spouse or pareat of such an alien.

A waiver of inadmissibility under scction 212(i) of the Act is dependent on a showing that the bar to
admission imposes extreme hardship on a qualitying relative. which includes the U.S. citizen or
lawfully resident spouse or parent of the applicant. Hardship to the applicant can be considered only
insofar as it results in hardship to a qualifying relative. The applicant’s spouse and mother are the
only qualifying relatives in this case. If extreme hardship to a gualifying relative is established, the
applicant is statutority eligible for & waiver, and USCIS then assesses whether a favorable exercise
of discretion is warranted. Sce ddatier of Menaez-ioralez, 21 LeeiN Dec. 296, 501 (BIA 1996).
Extreme hardship is “not a Jctinable terin of fixed and miflexible content or meaning,” but
“necessarily depends upon the facts and circumstances peculiar to each case.” Mutler of Hwang,
10 I&N Dec. 448, 451 (BIA 1964). In Maiter of Cervantes-Gonzalez, the Board provided a list of
factors it deemed relevant in dewermining whether an alien has established extreme hardship to a
qualifying relative. 22 I&N Dec. 560, 565 (BiA 1999). The 1actors include the presence of a lawful
permanent resident or Unitea Staies citizen spouse or parent in (his country; the qualitying relative’s
family ties outside ithe United States; the conditions in the country or countries to which the qualifying
relative would relocate and the extent of the enalifving relative's ties 1n such countries: the financial
impact of departure from this country: and significant conditions of health, particularly when tied to an
unavailability of suitable medical care in the country to which the qualitying relative would relocate.
Id. The Board added that not ail oi the toregoing faciors need be analyzed in any given case and
emphasized thai the list of facters was not excuisive. fd. al S6¢.

The Board has also held that the common ov wvpicar resuhs of removal and inadmissibility do not
constitute extreme hardship, and has listed cenain individual hardship factors considered common
rather than extreme. These factors irclude: cconomic disaavantage, 10ss of current employment,
inability to maintain one’s present siandard of living, mebility to pursue a chosen profession,
separation fromi {zmilv members. severmm2 eommunity tes. culiaral readjustment afier living in the
United States for many years, culiural adjustment of qualitymg relatives who have never lived
outside the Unned Siates, intertor cconomic =i educational onvorfunities in the foreign country, or
inferior medical iacilities in the foreign country. See genera!ly Maiter of Cervantes-Gonzalez, 22
I&N Dec. at 568: Matier of Puich. 21 &N Gee. 027, 632-33 (BIA 1996); Muatter of Tge. 20 1&N Dec.
880, 883 (BIA 1994); Matier of Neai. 19 1&Y Dac. 245, 246-47 (Comm’r 1984). Muatier of Kim, 15
I&N Dec. 88, 89-90 (BIA 1974); Muticr of Shacighnessy, (2 18N Dec. 810, 813 (BIA 1968).

However, though hardsnips may not he extreme when consioered abstractly or individually, the
Board has made it clear that “irclevam iaetors, though roi exireme in themselves, must be
considered in the agpregare in detormining weothier extreme havdstup exists.” Mader of O-J-0-, 21
I&N Dec. 381, 383 (BIA 1996, (quoting Mailer of Jge, 20 1&lv Dec. at 882). The adjudicator “must
consider the enure range of laclors concernisg hardship m the:r totality and determine whether the



Page 4

combination of hardships takes the case beyond those herdships ordinarily associated with
deportation.™ 1.

The actual hardship associated with an abstract hardship factor such as family separation. economic
disadvantage. cultural readjustient. et cetera. differs in nature and severity depending on the unique
circumstances of each case, as does the cumulative hardship a qualifying relative experiences as a
result of aggregated individual hardshins. See e.g.. Matter of Bing Chih Kao and Mei Tsui Lin, 23
I&N Dec. 45, 51 (BIA 2001) (distinguishing Victier of Pilch vecarding hardship faced by qualifying
relatives on the basis of variations in the ler.oh of residence 1 the United States and the ability to
speak the language of the country to which they would relocate). For example. though family
separation has becn found to be o common iesuit of inadmissibility or removal, separation from
family living in the United States can also be the most important single hardship factor in
considering hardship in the aggregate. See S¢lcido-Salcido. 138 F.3d at 1293 (quoting Contreras-
Buenfil v. INS, 712 F.2a 401. 405 (0th Cir. 1983)); but sce Matier of Ngai, 19 1&N Dec. at 247
(separation of spouse and chiidren from appiicant not exweme hardship due to conflicting evidence
in the record and because appitcant and spouse nad been voluntarily separated from one another for
28 years). Therclore, we consider the wtality of the citcumstances in determining whether denial of
admission would result in exireme hardshin to o gqualifying refai. ve.

The Department o Homeland Security (IDHSY Secretary. Janet Nepolitanio, has determined that an
18-month designation of Temporary Prowected Swtus (TPS) for Liaig is warranted because of the
devastating earthquake and aftershocks whicn occurred on January 12, 2010. As a result, Haitians in
the United States are unable (o return safely to heir couniry. bven prior to the current catastrophe,
Haiti was subject o years of political and social turmoil and natural disasters. In a travel warning
issued on January 28. 2009 the U.S. Department of State noted the extensive damage to the country
after four hurricanes struck 1 August and September 2008 aad the chironic danger of violent crime,
in particular kidnepping. .5 Devariment o0 State. Travel vwarning — Haiti, January 28, 2009.
Based on the designation of 1S ior Haitians vaa ine disastrous conditions which have compounded
an already unstable environment. and which w il affect the cormtry and people of Haiti for years to
come, the AAC finds thai recuiring the applicant ™ speuse and rother to join the applicant in Haiti
would result in extreme harashin. the A0 aiso nows the facts underlying the finding in its
February 5. 2009 decision reflecting that the arplicant’s spouse would experience extreme hardship
upon returning te ilaiti.

The AAO finds thui the applican:’™s spouse ard riother would aiso experience extrente nardship were
they to remain in the United Nfuics withour the applicant.  ~ms finding is based on the extreme
emotional harrn tie applican "« rpouse and mobier will 2vperience due 10 concern about the
applicant’s well-being and safely i Haiil a concern that 13 beyvona the commen results of removal
or inadmissibiliiy.

The AAO addiionally finds tha the applicent merits a waiver ¢f inadmissibility as a matter of
discretion. In discretionary matters, the aiier bears the burden oi proving eligibifity in terms of
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equities in the United States which arc not outweighed by aaverse factors.  See Matter of T-S-Y-,
7 I&N Dec. 582 (BIA 1957).

In evaluating whether scction 212(h)/ 1)(B) relief is warranted in the exercise of
discretion. the factors adverse to the alien include the nature and underlying
circumstances of the exclusion ground it issue. the presence of additional significant
violations of this country’s immigration laws. the existence of a criminal record, and
if so, its nature and scriousness. and the presence of other evidence indicative of the
alien’s bad character or undesirability as a permanent resident of this country. The
favorable considerations irelude family tics in the Urited States, residence of long
duration in this country (particularly where aiien began residency at a young age),
evidence of hardship to the alien and his family if he is excluded and deported,
service in this country’s Armed Forees, a history of stable employment, the existence
of property or business tics. evidence o value or service in the community, evidence
of genuinc rehabilitatica o a criminal 1ecord exists. ana other evidenice atesting to the
alien’s goud characicr (e.g.. atfiduvits from famuy. (riends and responsible
communily representatives).

See Matter of Mendez-Moralez, 21 1&N Dec, 296, 301 (BTA 1990). The AAO must then. “[B]alance
the adverse factors ovidencing an alien’s andestrebility as a pormanent resident with the social and
humane considerat*ons presenied on the alien’s behalf fo determine whether the grant of relief in the
exercise of discretion appears to be iy the best interasts of the country.” Id. at 300. (Citations
omitted).

The adverse factors in the sresent case e the applican’s misrepresentation. exclusion and
deportation ordcr from August 16, 1995, ard Ler unauthorized period of stay.

The favorable factors arc the appiicant’s U.S. citizen spouse and mother, the extreme hardship to her
spouse and motics if siie were refused comission. and tne absence ol a criminai record.

The AAO finds that, aithough the immigratics: vielations corariiited by the applicant are serious and
cannot be conconed. when taken wgetner, the favotavle taciors in the present case outweigh the
adverse factors, such that a favorable exercise or discraiion is voarranied.  The waiver application is
approved.

In proceedings for application for waiver of grounds ol inadrussivility under section 212(i) of the
Act, the burden of proving eligibility remains entirely with the applicant. See section 291 of the Act,
8 U.S.C. § 136!, tlere. the applicimt has metnat burden. Accordingly, the waiver application is
approved.

As noted above, the appiicant was orderea excluded and deporied 1rom the United States on August
16, 1995 and she has not departed e United States. The apphcant is inadmissible under section
212@) (AT of the Act.
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Section 212(a)(9)(A) of the Act states, in pertinent part:

(A)  Certain alien previously removed.-

(1) Other aliens.- Any alien not described in clause (i) who-

(I) has been ordered removed under section 240 or any other
provision of law, or

(IT) departed the United States while an order of removal was
outstanding, and seeks admission within 10 years of the date of
such alien’s departure or removal (or within 20 years of such
date in the case of a second or subsequent removal or at any
time in the case of an aliens convicted of an aggravated felony)
is inadmissible.

(ii1) Exception.- Clauses (i) and (i1) shall not apply to an alien seeking
admission within a period if, prior to the date of the aliens’ reembarkation at a
place outside the United States or attempt to be admitted from foreign
continuous territory, the Attorney General [now, Secretary, Department of
Homeland Security] has consented to the aliens’ reapplying for admission.

Therefore, the applicant still needs an approved Application for Permission to Reapply for
Admission After Deportation or Removal (Form [-212) due to her deportation order. The applicant
may now file a Form 1-212 with the Baltimore Field Office.

ORDER: The motion is granted and the waiver application approved.



