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APPLICATION: Application for Waiver of Grounds of Inadmissibility under Section 212(i) of the
Immigration and Nationality Act, 8 U.S.C. § 1182(i).

ON BEHALF OF APPLICANT:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents related
to this matter have been returned to the office that originally decided your case. Please be advised that any further
inquiry that you might have concerning your case must be made to that office.

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be submitted to
the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or Motion, with a fee of
$630. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must be filed within 30 days of the
decision that the motion seeks to reconsider or reopen.

Thank you,

Perry Rhew
" Chief, Administrative Appeals Office

WWW.uscis.gov
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DISCUSSION: The waiver application was denied by the Acting District Director, Tampa, Florida. A
subsequent appeal to the Administrative Appeals Office (AAO) was dismissed by the Acting Chief,
AAO, on March 3, 2009. The matter is again before the AAO on a motion to reconsider. The motion
will be granted. The underlying decisions will be affirmed. The waiver application will be denied.

The record reflects that the applicant is a native and citizen of China and a beneficiary of an approved
Form I-140 petition. The applicant was found to be inadmissible to the United States pursuant to section
212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(6)(C)(i), for having
attempted to enter the United States by willfully misrepresenting a material fact. The applicant is the
father of three United States citizens and seeks a waiver of inadmissibility pursuant to section 212(i) of
the Act, 8 U.S.C. § 1182(i), in order to reside in the United States.

The Acting District Director found that the applicant had failed to establish that he had a qualifying
relative on which to base a section 212(i) waiver request and denied the Application for Waiver of
Grounds of Inadmissibility (Form 1-601) accordingly. Decision of the Acting District Director, dated
June 5, 2006.

The Acting Chief, AAO, dismissed the applicant’s appeal also finding that the applicant had not
demonstrated that he had a qualifying relative for the purposes of a 212(i) waiver proceeding. In
dismissing the appeal, the Acting Chief noted that the applicant’s former counsel had not contested that
the applicant was inadmissible under section 212(a)(6)(C)(i) of the Act for misrepresenting a material
fact. Decision of the Acting Chief, AAQ, dated March 3, 2009.

On motion, counsel for the applicant states that the applicant is not subject to section 212(a)(6)(C)(i) of the
Act. Counsel submits a brief and a statement from the applicant describing the facts and circumstances
surrounding his entry to the United States in November 1996. See Form I-290B and attachments.

The evidence of record includes, but is not limited to, affidavits from the applicant, dated March 28,
2006, June 29, 2006, and March 27, 2009; former counsel’s brief; and current counsel’s brief submitted
with this motion. The entire record was reviewed and considered in arriving at a decision on the motion.

Section 212(a)(6)(C) of the Act provides, in pertinent part, that:

) Any alien who, by fraud or willfully misrepresenting a material fact, seeks to
procure (or has sought to procure or has procured) a visa, other
documentation, or admission into the United States or other benefit provided
under this Act is inadmissible.

The record reflects that on October 6, 1996, the applicant attempted entry into the United States by
presenting a photo-substituted British passport belonging to ||| ]JEJNEEEE whom the applicant
represented himself to be. In a sworn statement before an Immigration Officer, the applicant stated he
was a citizen of China and that the passport he had used to attempt entry was not legally issued to him.
The applicant was refused entry and returned to China on October 7, 1996.
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The record also reflects that the applicant attempted to enter the United States in November 1996 using a
Japanese passport provided to him by a smuggler. According to the applicant’s March 27, 2009
affidavit, he presented a Japanese passport to an Immigration Inspector at Los Angeles International
airport who after scanning the passport, handed it back to him and called another inspector to take him
away for a secondary inspection. While waiting in line for the secondary inspector, the applicant states,
the smuggler signaled him and they departed the airport without inspection.

On motion, counsel contends that as the admissions process was never completed and the applicant “gave
up his attempt to procure legitimate admission after he left the scene of inspection, there in no clear and
definite evidence in the record to support the view that the applicant willfully attempted to procure
admission by fraud or misrepresentation...,” and the applicant is, therefore, not inadmissible under section
212(a)(6)(C)(i). Counsel cites to Woodby v. INS, 385 U.S. 276, which held that the United States
government must support deportation charges by clear, unequivocal and convincing evidence.

Counsel’s assertions are not, however, persuasive as the record clearly establishes that the applicant in 1996
twice sought to enter the United States through fraud or willful misrepresentation of a material fact. In his
March 27, 2009 affidavit, the applicant attests that he handed the Japanese passport he had been given to
the Immigration Inspector at the port of entry. Regardless of whether the admissions process was
ultimately completed, the AAO finds the applicant’s presentation of an immigration document that was
not lawfully issued to him to a U.S. immigration official at a port of entry to constitute an attempt to
enter the United States through fraud or willful misrepresentation.  Further proof of the applicant’s
212(a)(6)(C)(i) inadmissibility is found in his October 6, 1996 sworn statement before an Immigration
Officer in which he admits to having attempted to use a photo-substituted British passport to enter the
United States on the same date. We also note that counsel’s reliance on Woodby v. INS in the present
case is misplaced as the applicant is not subject to removal but is seeking admission to the United States.
As the applicant is seeking admission, the burden of proving eligibility is his. See section 291 of the
Act, 8 U.S.C. § 1361.

Based on the record, the applicant is inadmissible under section 212(a)(6)(C)(i) of the Act and requires a
section 212(i) waiver of inadmissibility.

Section 212(i) of the Act provides that:

@) The Attorney General [now the Secretary of Homeland Security (Secretary)]
may, in the discretion of the Attorney General (Secretary), waive the
application of clause (i) of subsection (a)(6)(C) in the case of an immigrant
who is the spouse, son or daughter of a United States citizen or of an alien
lawfully admitted for permanent residence if it is established to the
satisfaction of the Attorney General (Secretary) that the refusal of admission
to the United States of such immigrant alien would result in extreme hardship
to the citizen or lawfully resident spouse or parent of such an alien....

A waiver of inadmissibility under section 212(i) of the Act is dependent on a showing that the bar to
admission imposes extreme hardship on a qualifying relative, which includes the U.S. citizen or lawfully
resident spouse or parent of the applicant. Hardship to the applicant or his children can be considered
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only insofar as it results in hardship to a qualifying relative. If extreme hardship to a qualifying relative
is established, the applicant is statutorily eligible for a waiver, and United States Citizenship and
Immigration Services then assesses whether a favorable exercise of discretion is warranted. See Matter
of Mendez-Moralez, 21 1&N Dec. 296, 301 (BIA 1996).

The record indicates that the applicant’s parents reside in China and that his spouse is a native and
citizen of Malaysia who is seeking adjustment of status as a dependent on the applicant’s adjustment
application. Therefore, based on our review of the record, the AAO does not find the applicant to have a
qualifying relative on which to base a section 212(i) waiver application. While the applicant claims
hardship to his United States citizen children and an uncle as a result of his inadmissibility, none of
these individuals is a qualifying relative under section 212(i) of the Act. We also note that counsel does
not assert that the applicant has a qualifying relative or submit evidence to establish the existence of a
qualifying relative.

As the record in the present case does not establish that the applicant has a qualifying relative on which
to base a waiver request, the AAO finds that he is statutorily ineligible for relief under section 212(i) of
the Act. Therefore, the AAO finds no purpose would be served by further consideration of this matter.

In proceedings for application for waiver of grounds of inadmissibility under section 212(i) of the Act
the burden of proving eligibility remains entirely with the applicant. See section 291 of the Act, 8
U.S.C. § 1361. Here, the applicant has not met that burden. Accordingly, the prior decisions of the
AAO and the Acting District Director will be affirmed. The waiver application will be denied.

ORDER: The motion is granted. The previous decisions of the AAO and the Acting District Director
are affirmed. The waiver application is denied.




