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DISCUSSION: The waiver application was denied by the Field Officer Director, Philadelphia,
Pennsylvania. The matter is now before the Administrative Appeals Office (AAQ) on appeal.
The appeal will be dismissed.

The applicant is a native and citizen of Jamaica and is inadmissible fo the United States under
section  212(a)}(6)(C)Yi) of the Immigration and Nationality Act (INA or the Act),
8 U.S.C. § 1182(a)(6)(C)(1), for fraud or misrepresentation due to her use of a fraudulent passport
to gain admission to the United States. The applicant is the beneficiary of an approved Petition for
Alien Relative (Form [-130) filed by her U.S. citizen husband. The applicant seeks a waiver of
inadmissibility pursuant to INA § 212(1), 8 U.S.C. § 1182(i).

In a decision dated April 11, 2011, the Field Office Director concluded that the required standard
of proof of extreme hardship to the applicant’s U.S. citizen spouse was not met and the application
was denied accordingly.

In her appeal, the applicant expresses remorse for the actions that led 1o her inadmissibility and
states that she and her family would suffer extreme hardship if she 1S not permitted to obtain
lawful permanent residence and remain in the United States. On appeal, the applicant submitted
(wo statements writien by her and newspaper articles dating from 2009 regarding couniry
conditions in Jamaica.

In addition to the documentation submitted on appeal, the record contains, among other
documentation, an approved Petition for Alien Relative (Form 1-130) filed on the applicant’s
behalf by her U.S. citizen husband, Application for Adjustment of Status to Lawful Permanent
Resident (Form 1-485), Application for Waiver of Grounds of Inadmissibility (Form I-601),
Affidavit of Support (Form [-864), Biographical Information (Forms G-325A) for the applicant
and her spouse, documentation regarding the applicant’s criminal record in

B o undated letter from the applicant’s spouse, tax returns filed by the applicant’s
spouse, a letter from the applicant’s spouse’s employer, additional letters from the applicant,
undated letters from individuals who know the applicant, banks statements for the applicant and
her spouse, telephone and utility bills; insurance documents for the applicant, her spouse and their
children; and medical records for routine health care for the applicant’s children. Also included is
the applicant’s marriage certificate, birth certificates of her children, a birth certificate for the
applicant, and the applicant’s spouse’s diverce certificate from his prior marriage.

The AAQO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004). The entire record was reviewed and considered in rendering a decision on the

appcal.

The record establishes that the applicant was convicted of Retail Theft, in violation of section

_ of the _Crlmma] Code, on I} i the Criminal Division of the
Court of Common Pleas of_ The applicant’s charge was for 4

summary offense, a lesser crime than a misdemeanor. She pled guilty and paid a $200 fine. The
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maximum possible punishment for a summary offense in _ is 90 days imprisonment.
18 Pa.C.S.A. § 1105. On August 18, 2010, the applicant’s record was expunged.

Section 212(a)(2) of the Act provides, in pertinent part:

(A)(i) Except as provided in clause (ii), any alien convicted of, or who admats
having committed, or who admits committing acts which constitute the essential
elements of-

(I) a crime involving moral turpitude (other than a purely potitical offense) or an
attempt or conspiracy to commit such a crime, or...

is inadmissible.

(i1) Exception.-Clause (i)(I) shall not apply to an alien who committed only one
crime 1f-

(I1) the maximum penalty possibie for the crime of which the alien was convicted
(or which the alien admits having committed or of which the acts that the alien
admits having committed constituted the essential elements) did not exceed
imprisonment for one year and, if the alien was convicted of such crime, the alien
was not sentenced to a term of imprisonment in excess of 6 months (regardless of
the extent to which the sentence was ultimately executed).

This conviction for Retail Theft qualifies for the petty offense exception under INA
§ 212(a)(2)YA)(1)(1I), 8 U.S.C. § 1182(a)(2)(A)ii)(Il), as the maximum penalty possible for her
conviction did not exceed one year and she was not sentenced to any imprisonment. As such, the
applicant is not inadmissible under under INA § 212(a)}(2)(AXI)(D), 8 US.C. § 1182(a)(2)(A)([)X1).

Section 212(a)(6)(C) of the Act provides, in pertinent part:

(1) Any alien who, by fraud or willfully misrepresenting a material tact, seeks
to procure {or has sought to procure or has procured) a visa, other
documentation, or admission into the United States or other benefit
provided under this Act 1s inadmissible.

October 23, 1997 the applicant presented herself at a U.S. port of entry in || KGN
_using a passport and visa in the name Gf*. The applicant had

substituted her photo on the visa. The visa stated that she was traveling to the United States to
attend the funeral of her mother in | NIJIlJl. She was admitted to the United States as-
_1. in fact, the applicant’s true and full name is I ., according to0
the record, her mother 18 not deceascd, but rather resides in Jamaica. As a result of this fraud and
misrepresentation of a material fact, the applicant i1s inadmissible under INA § 212(a)(6)(C)(i). The
applicant does not contest this finding of inadmissibility.
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Section 212(i) of the Act provides:

(1) The [Secretary] may, in the discretion of the [Secretary], waive the application
of clause (1) of subsection (a)(6)(C) in the case of an alien who 1s the spouse, son
or daughter of a United States citizen or of an alien lawfully admitted for
permanent residence, if it is established to the satistaction of the [Secretary] that
the refusal of admission to the United States of such immigrant alien would
result in extreme hardship to the citizen or lawfully resident spouse or parent of
such an alien.

The applicant’s qualifying relative in this case 1s her U.S. citizen husband. Congress did not
include hardship to the applicant or to the applicant’s children as a factor to be considered in
assessing extreme hardship in cases under INA § 212(i) for waivers of fraud or misrepresentation.
Hardship to the applicant or to the applicant’s children will not be separately considered, except as
it may affect the applicant’s spouse. It extreme hardship to a qualifying relative 1s established, the
applicant is statutorily eligible for a waiver, and USCIS then assesses whether a favorable exercise
of discretion 1s warranted. See Marter of Mendez-Moralez, 21 1&N Dec. 296, 301 (BIA 1996).

Extreme hardship is “not a definable term of fixed and inflexible content or meaning,” but
“necessarily depends upon the facts and circumstances peculiar to each case.” Matter of Hwang,
10 I&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, the Board provided a list of
factors it decmed relevant in determining whether an alien has established extreme hardship to a
qualifying relative. 22 I&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful
permanent resident or United States citizen spouse or parent in this country; the qualifying relative’s
family ties outside the United States; the conditions in the country or countnies to which the
qualifying relative would relocate and the extent of the qualifying relative’s ties in such countries; the
financial impact of departure from this country; and significant conditions of health, particularly
when tied to an unavailability of suitable medical care in the country to which the qualifying relative
would relocate. fd. The Board added that not all of the foregoing factors need be analyzed in any
given case and emphasized that the list of factors was not exclusive. fd. at 566.

The Board has also held that the common or typical results of removal and inadmissibility do not
constitute extreme hardship, and has listed certain individual hardship factors considered common
rather than extreme. These factors include: economic disadvantage, loss of current employment,
inability to maintain one’s present standard of living, inability to pursue a chosen profession,
separation from tamily members, severing community ties, cultural readjustment after living in the
United States for many years, cultural adjustment of qualifying relatives who have never lived
outside the United States, inferior economic and educational opportunities in the foreign country,
or inferior medical facilities in the foreign country. See generally Matter of Cervantes-Gonzalez,
22 I&N Decc. at 568; Matter of Pilch, 21 1&N Dec. 627, 632-33 (BIA 1996); Matter of Ige, 20 1&N
Dec. 880, 883 (BIA 1994); Matter of Ngai, 19 I1&N Dec. 245, 246-47 (Comm’r 1984); Matter of
Kim, 15 1&N Dcc. 88, 89-90 (BIA 1974); Matter of Shaughnessy, 12 1&N Dec. 810, 813 (BIA
1968).
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The Board has made it clear that “[r]elevant factors, though not extreme in themselves, must be
considered in the aggregate in determining whether extreme hardship exists.” Matter of O-J-O-,
21 I&N Dec. 381, 383 (BIA 1996) (quoting Matter of Ige, 20 1&N Dec. at 882). The adjudicator
“must consider the entire range of factors concerning hardship in their totality and determine
whether the combination of hardships takes the case beyond those hardships ordinarily associated
with deportation.” /d.

The actual hardship associated with an abstract hardship factor such as family separation,
economic disadvantage, cultural readjustment, et cetera, differs in nature and severity depending
on the unique circumstances of each case, as does the cumulative hardship a qualifying relative
experiences as a result of aggregated individual hardships. See, e.g., Matter of Bing Chih Kao and
Mei Tsui Lin, 23 1&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch regarding hardship
faced by qualifying relatives on the basis of variations in the length of residence in the United
States and the ability to speak the language of the country to which they would relocate). For
example, though family separation has been found to be a common result of inadmissibility or
removal, separation from family living in the United States can also be the most important single
hardship factor in considering hardship in the aggregate. See Salcido-Salcido, 138 F.3d at 1293
(quoting Contreras-Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see Matter of Ngai, 19
[&N Dec. at 247 (separation of spouse and children from applicant not extreme hardship due to
conthcting evidence in the record and because applicant and spouse had been voluntarily
separated from one another for 28 years). Therefore, we consider the totality of the circumstances
in determining whether denial of admission would result in extreme hardship to a qualifying
rclative.

In an undated letter, the applicant’s U.S. citizen spouse states that he will suffer emotional and
physical hardship if his wife is not permitted to remain in the United States with him. In
particular, he states that he depends on his wife to care for the children, the daughter that they have
together, and the applicant’s son from a previous relationship. He states that he works evenings
and he would not want to leave the children with a caregiver as he fears that they could receive
substandard care. This claim, however, 1s not supported by any evidence. In fact, the evidence
scems to contradict the applicant’s spouse’s claim. The 2009 Federal Tax Return he submitted
indicates that he claimed a deduction for dependent care for his children. Thus, it is unclear to
what extent the applicant’s spouse views leaving his children with caregivers other than their
mother a hardship, and the applicant has not provided any evidence to illustrate that no suitable
caregiver 1$ available, or to demonstrate the financial burden, if any, of obtaining care.
Accordingly, the AAQO 1s unable to determine the weight to assign this hardship, which is itself a
common result of separation, in considering hardship in the aggregate.

The applicant’s U.S. citizen spouse also claims medical and physical hardship should the applicant
not be able to remain 1n the United States. He states that he recently underwent a Cystoscopic
Urethral Dilation and was required to wear a catheter for a few weeks. He states that he relied on
the applicant to care for his “every need” during that time. The only evidence submitted of the

U.S. citizen spouse’s medical condition, however, is a form letter from_
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_, dated March 5, 2010, stating that the U.S. citizen’s spouse’s test results were normal.
There is no indication in the record that the U.S. citizen spouse’s health needs are ongoing. The
applicant’s U.S. citizen spouse states that his parents are deceased and that he theretore relies on
his wife to be close by him. If the applicant’s spouse believes that he is at particular risk tor a
certain type of illness and that the loss of his spouse’s support would be detrimental to his health,
he has not submitted any independent evidence to illustrate that risk.

The applicant’s U.S. citizen spouse also claims financial hardship should his wite not be permitted
to remain in the United States. The applicant submits evidence that he has been employed by
United Airlines since February 26, 2001 and earns an annual salary of $31,532. [t is not clear
from the record whether the applicant’s spouse depends on any income from the applicant to
support their family. It is also not clear from the evidence submitted that the family could not
afford to maintain @ home in Jamaica. No evidence is submitted as to the costs of their current
living situation in— and only partial costs have been provided for their expenses.
Although the costs associated with travel and maintaining two homes are likely greater than what
the family currently experiences, without further evidence of such additional expenses, we cannot
find that the degree of financial hardship the applicant’s spouse would experience 1s extreme.

In the applicant’s letters and her spousc’s letter, hardship is claimed to the applicant and the
children that the couple raise together. As stated above, however, Congress did not include
hardship to the applicant or to the applicant’s children as a consideration in the determination of
whether an individual should be granted a waiver of inadmissibility. Although the hardships
suffered by his children and his spouse may affect the applicant’s U.S. citizen spouse emotionally
and financially, those hardships have not been documented in the record through costs associated
with education in Jamaica or through a medical professional’s assessment of any specific ettects
of the hardship on the qualifying spouse. The AAO acknowledges that the apphcant’s U.S.
citizen spouse will experience emotional hardship if he remains in the United States without the
applicant, but the applicant has failed to demonstrate that this hardship, even when combined with
other hardship factors, will be extreme. The AAO recognizes the significance of family separation
as a hardship factor, but concludes that the hardship described by the applicant and her spouse and
as demonstrated by the evidence in the record, i1s the common result of removal or inadmissibility
and does not rise to the level of extreme hardship.

We must also consider whether the applicant’s U.S. citizen spouse would suffer extreme hardship
should he relocate to Jamaica. The applicant has submitied several newspaper articles regarding
the difficult economic and public safety situation in Jamaica. How the conditions in Jamaica will
affect the applicant’s spouse in particular, however, is not demonstrated in the record. The
applicant’s U.S. citizen spouse 1s a native of Jamaica, but the record does not demonstrate at what
age he came to the United States and if he had a profession in that country previously. It may be
that the applicant will be unable to earn as much as what he earns at his current position for United
Airlines, but we cannot determine what his income would be in Jamaica based on the evidence
provided. We also cannot determine from the record what the family’s expenses would be in
Jamatca. The applicant’s spouse in his letter states that the minimum wage in Jamaica is 47 U.S.
dollars per week, but no evidence is provided to prove that assertion or to explain what type of
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work the applicant’s spouse would be able to obtain in Jamaica and what the wage 1s for that
particular work. Additionally, the applicant’s spouse states that having good health care and
education for his children is important to him, but he has not provided evidence that he would not
be able to provide his children with health care and education in Jamaica, and if he were not able
to do that how that would affect him personally. There i1s evidence in the record that the
applicant’s U.S. citizen spouse has a child from his previous marriage, but no evidence is provided
to illustrate whether he has formal custody of that child, if he has child support obligations to that
child or how relocation to Jamaica would affect his ability to fulfill those obligations. As such,
hardship based on those factors cannot be found. All evidence in the record of hardship to the
applicant's spouse, should he relocate to Jamaica, has been considered in aggregate. Based on the
foregoing, the applicant has not shown that her husband wili endure extreme hardship should he
join her in Jamaica.

The record, reviewed in 1ts entirety and in light of the Cervantes-Gonzalez factors, cited above,
docs not support a finding that the applicant's U.S. citizen spouse will face extreme hardship if the
applicant is not granted a waiver of inadmissibility. Although the AAO acknowledges that the
applicant’s U.S. citizen spouse will suffer hardship, the record does not establish that the hardship
he would tace rises to the level of “extreme™ as contemplated by statute and case law. Having
found the applicant statutorily ineligible for relief under section 212(i) of the Act, no purpose
would be served in discussing whether the applicant merits a waiver as a matter of discretion.

In these proceedings, the burden of establishing eligibility for the waiver rests entirely with the
applicant. See section 291 of the Act, 8 U.S.C. § 1361. In this case, the applicant has not met her
burden and the appeal will be dismissed.

ORDER: The appeal 1s dismissed.




