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DISCUSSION: The waiver application was denied by the Acting Field Office Director,
Washington, D.C., and the matter 1s now before the Administrative Appeals Office (AAO) on
appeal. The appeal will be dismissed.

The applicant is a native of the Democratic Republic of Congo and a citizen of Belgium who was
found to be inadmissible to the United States under section 212(a)}(6 {C)(i) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1182(a)(6)(C)(1), tor seeking to procure an immigration
benefit through fraud or misrepresentation. The applicant 1s the spouse of a U.S. citizen and 1s the
beneficiary of an approved Petition for Alien Relative (Form 1-130). The applicant seeks a waiver
of inadmissibility pursuant to section 212(1) of the Act, 8 U.S.C. § 1182(1).

The acting field office director concluded that the applicant failed to establish that a denial of her
walver application would result in extreme hardship to her U.S. citizen spouse and denied the
application accordingly. See Decision of the Acting Field Office Director dated June 8, 2011,

On appcal, the applicant, through counsel, claims that she 1s not inadmissible as charged. See
Appcal Bnef at 2-4, Alternatively, the applicant maintains that her inadmissibility would result in
extreme hardship to her U.S. ciizen husband. Id. at 4-6. Specifically, the applicant cites her
husband™s signiticant family ties in the United States; his mental and physical health; his business
interests and financial circumstances; and his reluctance to relocate to Belgium. [d. at 5-6.

The record contains, in relevant part, the appeal brief cited above; affidavits executed by the
applicant, her spouse, her {four brothers-in-law's and her sister; a letter from a physician noting the
applicant’s spouse’s worsening arthritis: information about the applicant’s business enterprises;
health records pertaining to the applicant; and the applicant's waiver application and supporting
documents. The record in its entircty has been considered in reaching this decision.

Section 212(a)}(6)(C) of the Act provides, 1n pertinent part:

(1) Any alien who, by fraud or willfully misrepresenting a material fact, seeks
to procurc {or has sought to procure or has procured) a visa, other
documentation, or admission into the United States or other benefit
provided under this Act is inadmissible.

Section 212(1) of the Act provides:

(1)  The Attorney General [now Secretary of Homeland Security (the
Scecretary)] may, in the discretion of the [Secretary], waive the application
of clause (1) of subsection (a}(6)(C) in the case of an alien who is the
spouse, son or daughter of a United States citizen or of an alien Jawfully
admitted for permanent residence, if it is established to the satisfaction of
the [Secretary] that the refusal of admission to the United States of such
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immigrant alien would result in extreme hardship to the citizen or lawtully
resident spouse or parent of such an alien.

The applicant disputes the director’s inadmissibility finding. Counsel maintains that the applicant
did not commit fraud or willfully misrepresent a material fact when she applied for asylum. See
Appeal Brief at 2. The applicant explains that she accurately claimed that she never lived 1n or
attended school in Belgium. See Affidavit of Mwamvua Francine Baruti. She states that she only
had temporary residence in Belgium. /fd.  She explains that she went to Belgium mn 1996
intending to study, but changed plans when the class she enrolled in was cancelled. [d.
Nevertheless, she claimed in her Belgium immigration documents that she was living and going to
school because that had been her intention. [Id. She states that she only stayed in Belgium,
temporarily, to help her sister. [fd. The applicant maintains that any misrepresentations were
unintentional mistakes.

The Board of Immigration Appeals (the Board) has held that the term “fraud” in the Act *1s used
in the commonly accepted legal sense, that is, as consisting of false representations of a material
fact made with knowledge of its falsity and with intent to deceive the other party.” Matter of G-(-
. 7 I&N Dec. 161, 164 (BIA 1956). The “‘representations must be believed and acted upon by the
party deceived to” the advantage of the deceiver. Id. However, intent to deceive is not a required
element for a willful misrepresentation of a matenal fact. See Matter of Kai Hing Hui, 15 1&N
Dec. 288, 289-90 (BIA 1975).

A misrepresentation 1s material if by it the alien recetved a benefit for which he would not
otherwise have been eligible. See Kungys v. United States, 485 U.S. 759 (1988); see also Matter
of Tijam, 22 1&N Dec. 408 (BIA 1998); Matter of Martinez-Lopez, 10 I&N Dec. 409 (BIA 1962;
AG 1964). A misrepresentation or concealment must be shown by clear, unequivocal, and
convincing cvidence to be predictably capable of affecting, that 1s, having a natural tendency to
affect. the official decision in order to be considered material. Kungys at 771-72. The BIA has
held that a misrepresentation made in connection with an application for visa or other documents,
or for entry into the United States, 1s material if either (1) the alien 1s excludable on the true facts,
or (2) the misrepresentation tends to shut off a line of inquiry which is relevant to the alien’s
cligibility and which might well have resulted in proper determination that he be excluded. Matter
of S- and B-C-, 9 1&N Dec. 436, 448-449 (BIA 1960; AG 1961). In proceedings to determine an
applicant’s cligibility for asvlum, the applicant’s previous residences, however temporary, are
critical in determining whether an applicant has firmly resettled in a third country. See Matiter of
D-X- & Y-Z-, 25 1&N Dec. 664 (BIA 2012) (holding, in relevant part, that a facially valid permit
to reside in a third country constitutes prima facie evidence of an offer of firm resettlement
pursuant to section 208(b)(2)(A)(vi) of Act, 8 U.S.C. § 1158(b}(2)(A)(vi), even if the permit was
fraudulently obtained). Even if the applicant did not have the intent to defraud when stating that
she did not reside or study in Belgium, she intentionally omitted that information and therefore
made a material  misrepresentation. The AAO finds that the applicant’s material
misrepresentations render her inadmissible as charged under section 212(a)(6)C)(i) of the Act.
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The Act provides that a watver of inadmissibility, under section 212(1) 1s dependent first upon a
showing that the admissibility bar imposes an extreme hardship on a U.S. citizen or lawful
permanent resident spouse or parent. Once extreme hardship is established, 1t 1s but one favorable
fuctor to be considered in the determination of whether the Secretary should exercise discretion.
See Matter of Mendez, 21 1&N Dec. 296 (BIA 1996).

The applicant's case 1s based on a claim of extreme hardship to the applicant’s U.S. citizen
husband. The record contains references to hardship that the applicant herselt and her child would
experience if the waiver application were denied. It i1s noted that Congress did not include
hardship 1o an alien or her children as a factor to be considered in assessing extreme hardship. In
the present case. the applicant’s spousc is the only qualitying relative for the waiver under section
212(1) of the Act, and hardship to the applicant and her child will not be separately considered,
except as 1t may attect the applicant’s spouse.

Extreme hardship is “not a definable term of fixed and inflexible content or meaning,” but
“necessarlly depends upon the facts and circumstances peculiar to each case.” Matter of Hwang,
10 1&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, the Board provided a list of
lactors 1t deemed relevant in determining whether an alien has established extreme hardship to a
qualifying relative, 22 [&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful
permancent resident or United States citizen spouse or parent in this country; the qualifying relative’s
family ties outside the United States; the conditions 1n the country or countries to which the
qualifying relative would relocate and the extent of the qualifying relative’s ties in such countries; the
financial tmpact of departure from this country; and significant conditions of health, particularly
when tied to an unavailability of suitable medical care in the country to which the qualifying relative
would relocate. fd. The Board added that not all of the foregoing factors need be analyzed in any
given case and emphasized that the list of factors was not exclusive. Id. at 566.

The Board has also held that the common or typical results of removal and inadmissibility do not
constitute extreme hardship, and has listed certain individual hardship factors considered common
rather than extreme. These factors include: economic disadvantage, loss of current employment,
iability to mamlain one’s present standard of living, nability to pursue a chosen profession,
separation from amily members, severing community ties, cultural readjustment after living in the
Untted States for many years, cultural adjustment of qualifying relatives who have never lived
outside the United States, inferior economic and educational opportunities in the foreign country,
or inferior medical facilities 1n the foreign country. See generally Matter of Cervantes-Gonzalez,
22 1&N Dec. at 568; Matter of Pilch, 21 I&N Dec. 627, 632-33 (BIA 1996); Matter of Ige, 20 I&N
Dec. 880, 883 (BIA 1994); Matter of Ngai, 19 1&N Dec. 245, 246-47 (Comm’r 1984); Matter of
Kim, 15 1&N Dec. 88, §89-90 (BIA 1974); Matter of Shaughnessy, 12 1&N Dec. 810, 813 (BIA
1968).  However, though hardships may not be extreme when considered abstractly or
individually. the Board has made it clear that “[r]elevant factors, though not exireme in
themselves. must be considered in the aggregate in determining whether extreme hardship exists.”
Matter of O-1-0-, 21 1&N Dec. 381, 383 (BIA 1996) (quoting Matter of Ige, 20 &N Dec. at 882).
The adjudicator “must consider the entire range of factors concerning hardship in their totality and



determine whether the combination of hardships takes the case beyond those hardships ordinarily
associated with deportation.™ [d.

The actual hardship associated with an abstract hardship factor such as family separation,
cconomic disadvantage, cultural readjustment, ct cetera, differs in nature and severity depending
on the unique circumstances of each case, as does the cumulative hardship a qualifying relative
experiences as a result of aggregated individoal hardships. See, e.g., Matter of Bing Chih Kao and
Mei Tsui Lin, 23 1&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch regarding hardship
faced by qualifving relatives on the basis of variations in the length of residence in the United
States and the ability to speak the language of the country to which they would relocate). For
example. though family separation has been found to be a common result of inadmissibility or
removal, separation from family living in the United States can aiso be the most important single
hardship factor in considering hardship in the aggregate. See Saicido-Salcido, 138 F.3d at 1293
(quoting Contreras-Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see Matter of Ngai, 19
[&N Dec. at 247 (separation of spouse and children from applicant not extreme hardship due to
conflicting evidence in the record and because applicant and spouse had been voluntarily
separated from one another for 28 ycars). Therefore, we consider the totality of the circumstances
in determining whether denial of admission would result in extreme hardship to a gualitying
relative.

The record in this case contains identical affidavits executed by the applicant’s brothers in law
stating that the applicant’s spouse is “extremely close to his daughter and would be emotionally
devastated if he were no longer able to live with her.” See Appeal Exhibits # L, T, U, and V.
These affidavits also note that the applicant assists in her spouse’s business and cares for him due
to his arthritis. Id. The AAQ notes that the applicant’s spouse’s brothers are lawful permanent
residents or U.S. citizens living in the United States. The applicant’s sister states in her affidavit
that she is a citizen and resident of Belgium. See Appeal Exhibit N. She states that the applicant’s
spouse would find it difficult to obtain medical care for his arthritis in Belgium and that his
credentials would not transfer such that he would find it impossible to attain employment. Id. The
applicant’s spouse states that the applicant assists him at work and cares for him at home. See
Appeal Exhibit 1. He also states that he would not relocate to Belgium because of his arthritis,
lack of adequate healthcare, and lack of business opportunities. fd. The applicant’s spouse’s
doctor corroborates the applicant’s claim regarding her spouse’s arthritis.

The evidence in the record does not demonstrate that the applicant’s spouse would face extreme
hardship due to the couple’s separation. The record indicates that the applicant's spouse suffers
from arthritis, a relatively common ailment. The record does not demonstrate that arthritis
trcatment 1s unavailable in Belgium. The record also does not demonstrate that only the applicant
can assist her husband with daily chores or with his work. The applicant’s spouse has significant
family ties in the United States, and some residing nearby. The evidence indicates that the
applicant's spouse 1s experiencing difficulties as a result of the applicant’s inadmissibility, but it
does not demonstrate that the applicant's spouse's circumstances are different or more severe than
those experienced by any other individual in his situation,
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The record does not include financial documents to establish that the applicant’s spouse’s financial
situation 1s different than that of individuals in similar circumstances. The applicant’s spouse 18
also concerned about his emotional well-being. The record does not establish, however, that his
situation 18 more severe than that of others facing separation from a loved one. The AAO
therefore finds that the applicant has failed to establish extreme hardship to her spouse due to the
couple s separation as required under section 212(a)(9)(B)(v) of the Act.

The applicant’s spouse 1s concerned about his employment prospects and accessibility to health
care 1n Belgium, but these concerns are common among individuals in the applicant's spouse’s
circumstances and do not nse to the level of extreme hardship. The evidence in the record does
not establish that medical care for arthritis is unavaitable in Belgium. The record also does not
demonstrate that the applicant’s spouse would be unable to obtain employment in Belgium, even if
it i1s not 1n his chosen protessional field. It is noted that relocation to Belgium would result in the
couple’s reunification. A claim that a qualifying relative will relocate and thereby suffer extreme
hardship can easily be made for purposes of the waiver even where there is no actual intention to
relocate. Cf. Mauer of Ige, 20 [&N Dec. at 886. The applicant has not established that relocation
to Belgium would result in extreme hardship to her spouse. See Ramirez-Durazo v. INS, 794 F.2d
491, 497 (9th Cir. 1986) (holding that “lower standard of living [] and the difficultics of
readjustment to that culture and environment . . . stmply are not sufficient”). To relocate and
sutfer extreme hardship, where remaining the United States and being separated from the
applicant would not result in extreme hardship, is a matter of choice and not the result of
inadmissibility. Id., also ¢f. Matter of Pilch, supra.

As the applicant has not established extreme hardship to a qualifying relative no purpose would be
served in determining whether the applicant merits a waiver as a matter of discretion.

In proccedings for application for waiver of grounds of inadmissibility under section 212(a)(i) of
the Act, the burden of proving cligibility remains entirely with the applicant. See Section 291 of
the Act, 8 US.C. § 1361. Hecre, the applicant has not met that burden. Accordingly, the appeal
will be dismissed,

ORDER: The appcal is dismissed.



