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ON BEHALF OF APPLICANT:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The
specific requirements for filing such a request can be found at 8§ C.F.R. § 103.5. All motions must be
submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or Motion,
with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must be filed
within 30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,

J/?w/a

Perry
Chief, Administrative Appeals Office
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DISCUSSION: The Form 1-601, Application for Waiver of Inadmissibility (Form I-601) was
denied by the District Director, San Francisco, California on August 27, 2001. The matter was
appealed to the Administrative Appeals Office (AAO) on September 26, 2001. The AAO dismissed
the appeal as moot on June 20, 2008. The matter is now before the AAO on a motion to reopen.
The motion will be dismissed.

The regulations provide at 8 C.F.R. § 103.5(a)(1)(i) that in order to properly file a motion to reopen
or reconsider, the affected party must file the motion within 30 days of the unfavorable decision. If
the decision was mailed, the motion must be filed within 33 days. See 8 C.F.R. § 103.8(b). The date
of filing is the date of actual receipt of the motion, not the date of mailing. See 8 C.F.R. §
103.2(a)(7)(i).

Under 8 C.F.R. § 103.5(a)(1)(i), the untimely filing of a motion to reopen or reconsider may be
excused in the discretion of the Service, where it is demonstrated that the delay was reasonable and
was beyond the control of the applicant.

In the present matter, the record reflects that on June 20, 2008, the AAO sent a decision dismissing
the applicant’s appeal to the applicant’s address of record, and to the applicant’s attorney. The
applicant’s motion to reopen was filed on October 27, 2010, over two years after the AAO decision
was issued. The motion to reopen is therefore untimely.

Through counsel, the applicant asserts that the AAO should excuse the untimely filing of the present
motion to reopen. Specifically, counsel asserts that the applicant’s previous attorne
provided ineffective assistance of counsel to the applicant because in 2001, attorney
file a brief detailing the legal and factual bases for the applicant’s Form [-601 appeal.
asserts that the district director subsequently denied the applicant’s Form [-485, adjus
application prior to receiving an AAO decision on the applicant’s appeal, and that m
further erred by filing a second Form I-130, Petition for Alien Relative, as well as new Forms I-
and [-601 on the applicant’s behalf. The second Forms [-485 and I-601 were denied by the director
on July 20, 2004, and attorney ppealed the second Form I-601 denial to the AAO. The AAO
found the applicant failed to establish extreme hardship to her qualifying relative and dismissed the
second appeal on June 20, 2008, noting in its decision that the applicant’s initial 2001 appeal was
rendered moot by the filing of a second appeal.' Counsel asserts that the above actions by attorney
Mmﬁtu‘[ed ineffective assistance of counsel. Counsel asserts further that the applicant did not
VeI attorney| errors until present counsel filed a Freedom of Information Act (FOIA)
request on April ZZ, 0. The FOIA request response was received around September 17, 2010,
and counsel indicates that the present motion to reopen was filed as soon as reasonably possible
thereafter. Counsel asserts that the applicant is entitled to have her initial appeal reviewed with the
benefit of effective counsel, and that the present motion to reopen should therefore be granted.

The AAO finds counsel failed to establish that the untimely filing of the applicant’s motion to
reopen was reasonable or beyond the applicant’s control.

! The record reflects that the applicant subsequently obtained another attorney, - who filed a third Form I-
485 and Form 1-601 on the applicant’s behalf. Both applications were denied by the director on September 17, 2009.
The Form 1-601 was appealed to the AAO and has been dismissed in a separate decision.
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In Lopez v. INS, 184 F. 3d 1097, 1100 (9" Cir. 1999), the Ninth Circuit Court of Appeals held that a
filing deadline for motions to reopen may be equitably tolled where the respondent established he
was prevented from meeting the deadline by “deceptive actions” of which he remained ignorant
“without any fault or want of diligence or care on his part” (citations omitted). The Ninth Circuit
held further that, in order to establish ineffective assistance of counsel, the alien must, in part,
establish “that he was prejudiced by his representative's performance.” Id.

Counsel indicates that attorney- provided ineffective assistance of counsel to the applicant by
failing to file a brief in support of her 2001 waiver appeal, and by filing a second Form [-130, 1-485,
and Form I-601, and second 1-601 appeal, prior to receiving an AAO decision on her initial appeal.
Counsel indicates further that it was only after she received a FOIA response that the applicant
became aware of attorney-actions in her case. It is noted, however, that the AAO details the
above history in its June 20, 2008, decisions rendering the applicant’s 2001 Form I-601 appeal moot
and dismissing the applicant’s second Form 1-601 appeal for failure to establish extreme hardship to
a qualifying relative. In rendering the June 20, 2008, decisions, the AAO considered all of the
evidence in the record, including evidence submitted in support of the applicant’s initial 200 1

aiilication. The applicant thus did not suffer a legal or procedural prejudice as a result of %

actions. Furthermore, copies of the 2008 AAO decisions iled to the applicant. The
applicant was thus on notice in June 2008 regardin attorneyﬂaactions in her case. The
applicant subsequently retained a new attorney, in July 2008, and neither she nor her

new attorney claimed ineffective assistance of counsel at that time. The applicant has thus failed to
establish that the untimely filing of her motion was reasonable or beyond her control. The motion
must therefore be dismissed.

It is noted further that the present motion to reopen does not meet all applicable requirements for
filing a motion. The regulation at 8 C.F.R. § 103.5(a)(1)(ii1) lists the filing requirements for motions
to reopen and motions to reconsider. Section 103.5(a)(1)(iii)}(C) requires that motions be
“[a]ccompanied by a statement about whether or not the validity of the unfavorable decision has
been or is the subject of any judicial proceeding.” In this matter, the motion does not contain the
statement required by 8 C.F.R. § 103.5(a)(1)(iii)(C). The regulation at 8 C.F.R. § 103.5(a)(4) states
that a motion which does not meet applicable requirements must be dismissed. Therefore, in addition
to being untimely, because the instant motion did not meet the applicable filing requirements listed
in 8 C.F.R. § 103.5(a)(1)(iii }(C), it must be dismissed.

ORDER: The motion to reopen is dismissed.



