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DISCUSSION: The waiver application was denied by the Field Office Director, Newark. New
Jersev. The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal
wiH be dismissed.

The applicant is a native and citizen of Belize. The record indicates that on .luly 28, 1996 the
applicant attempted to enter the United State claiming that he was a U.S. Citizen, born in St. Croix.
Virgin lslands. The applicant was subsequently deported from the Unbed States on July 29. 1996.
The applicant was thus found to be inadmissible to the United States pursuant to sechon
212ta)m)(C)(i) of the Act, 8 U.S.C. § 1182(a)(6)(C)(i), for attempting to enter the United States
through fraud or misrepresentation. The applicant did not contest this finding of inadmissibility, but
rather sought a waiver of inadmissibility under section 212(i) of the Act, 8 U.S.C. § 1182(i), to reside
in the United States with his U.S. Citizen spouse.

The record indicates that subsequent to his deportation on July 29, 1996, the applicant reentered the
United States without inspection in December 1997. Thus, the applicant was also found to be
inadmissible to the United States pursuant to section 212(a)(9)(C)(i)(II) of the Act. 8 U.S.C. §
ll82(a)(C)(i)(ll) as an alien who was removed from the United States and who subsequemly

reentered the United States without being admitted.

The field office director found the applicant inadmissible under section 212(a)(9)(C)(i)(II) of the
Act a ground of inadmissibility for which there is no waiver available. The district director demed
the Application for Waiver of Ground of Excludability (Form 1-601) accordingly. Decision o/ the

Field O/7/ce Director, dated August 19, 2009.

Section 212(a)(9) of the Act states m pertinent part:

(C) Aliens unlawfully present after previous immigration violations.-

(i) in general.

Any alien who-

(I) has been unlawfully present in the United States for an

aggregate period of more than 1 year. or

(II) has been ordered removed under section 235(b)(l),
section 240, or any other provision of law,

and who enters or attempts to reenter the United States without

being admitted is inadmissible.

(ii) Exception.- Clause (i) shall not apply to an alien seeking admission
more than 10 years after the date of the alien's last departure from the

United States if. prior to the alien's reembarkation at a place outside the
trnited States or attempt to be readmitted from a foreign conhguous
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territory. the Secretary of Homeland Security has consented to the alien's
reapplying for admission.

Counsel asserts that the field office director erred in determining the applicant inadmissible under
section 212(a)(9)(C)(i)(II) of the Act because on July 29, 1996, the applicant was ordered excluded
under the prior section 212(a)(6)(A) of the Act, which only required the applicant to remain outside
of the United States for a period of one year. Contrary to this assertion, prior section 212(a)(6)(A)01
the Act he[d that an alien who was excluded from admission and deported would require permission
from the Attorney General to reapply for admission if the alien sought admission within one year of
the date of deportation. In this particular case, the applicant did not apply for admission to the
United States after his deportation. but rather reentered the United States in December 1997 without
inspection. and therefore is subject to a separa1e ground of inadmissihHity under section
212(a)(9)(C)ti)tII) of the Act Because the applicant stayed outside the United States for more than
one year after his exclusion and deportation, he does not require permission to reapply for admission
under section JJ2(aM9)(A)(iii) of the Act However. bis reentry whhout inspection triggered a
separate ground of inadmissibility under section 212(a)(9)(C)(i)(II) of the Act. Section
212(a)(9)(C)(i H ll) of the Act applies to unlawful reentry on or after the April 1. 1997 effective date
of the lheeal immieration Reform and Immigrant Responsibility Act of 1996 (IIRAIRA)

An alien who is inadmissible under section 212(a)(9)(C) of the Act may not apply for consent to
reapply for admission unless the alien has been outside the United States for more than 10 years
since the date of the alien's last departure from the United States. See Ma/ter of'Torres-Garcia. 23
I&N Dec. 866 (BIA 2006). Thus, to avoid inadrnissibility under section 212(a)(9)(C) of the Act, it
must be the case that the applicant's last departure was at least ten years ago, the applicant has
remained outside the United States for 10 years and USCES has consented to the applicant's
reapplying for admission. In the present matter, the applicant is stdl in the United States, and wiH
not be eligible to reapply for admission until he departs the United States, and remains outside the
United States for more than 10 years. As such, no purpose would be served in adjudicating the
applicant's waiver under section 212(i) of the Act.

In proceedings for an application for waiver of grounds of inadmissibility. the burden of establishine
that the application merits approval rests with the applicant. See Section 201 of the Act, 8 U.S.E
1361. In this case. the applicant has not met his burden.

ORDER: The appeal is dismissed.

Section 212ta)(96')(i)(II) of the Act renders inadmissible those aliens who have been ordered removed under sections

235(bH l ) or 24u ot the Act or any other proväion oflaw, and who enter or attempt to reenter the United States without

beine admitted. Section 212(aW9)(C)(i)(II) of the Act applies to those aliens ordered removed before or after April 1.

1997. and w ho enler or anempt to reenter the United States unlawfully any time on or after April I. 1997. The ahen may

have been placed in removal proceedings before or after April 1, 1997. but the unlawful reen1ry or auempted unlawhd

reen1ry must have occurred on or after April I. 1997. See INS Memorandum. "Additional Guidance for Implememing

Sections 2 I21an6) and 212(aH9) of the Immigration and Nationality Act (Act)." June 17. 1997.


