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INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documenis
related to this matter have been returned to the office that originally decided vour case. Please be advised thag

any larther inquary that vou might have concerning vour case must be made 1o that office.

Il vou behieve the AAO inappropriately applicd the law in reaching its decision. or vou have additional
information that you wish to have considered, vou may file a motion (0 reconsider or a motion (o TCOPCH i
accordance with the instructions on Form [-2908, Notice of Appeal or Motion, with a {ee of $630. The
specitiic requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion
directly with the AAO. Pleasc be aware that 8 C.F.R. § 103.5(a)(1)(i) requires any motion 1o be liled within
30 days of the decision that the motion seeks Lo reconsider or reopen.

Thank vou,

¢.

Perry Rhew
Chiel, Administrative Appeals Office
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DISCUSSION: The waiver application was denied by the Ficld Office Director. Lima, Peru. and 1s
now betore the Adnmunistrative Appeals Ottice (AAQO) on appeal. The appeal will be dismissed.

The applicant, a native and citizen of Peru, attempted to procure entry to the United States on
November 8. 2000, by presenting a visa with a fraudulently-obtained, back-dated stamp to conceal @
prior visa overstay See Form 1-213. Record of Excludable Alien, datcd November 3. 2000.
Consequently. the applicant was found inadmissible and ordered removed from the Umited States
under section 235(b)(1) of the Immigration and Nationality Act (the Act). He subsequently entered
the United States without inspection in April 2001, remaining until November 2008, a period of
more than one vear. Based on the applicant’s attempt to procure entry to the United States
November 2000 by presenting a fraudulently-stamped visa, the field office dircctor found the
applicant to be inadmissible to the United States under section 212(a)(6}C)(1) of the Act. 8 U.S.CL§
LIR2(aXO)XC)1), tor having attempted to procure entry to the United States by fraud or wilttul
misrepresentation. The applicant seeks a watver of inadmissibility pursuant to section 212(1) of the
Act, 8 U.S.C. § 1182(1), in order to reside in the United States with his U.S. citizen spouse.

In a decision dated November 15, 2010, the field office director concluded that the applicant doces
nol qualify for a waiver because less than 10 years have passed since the date the applicant last
departed the United States following entry without inspection after having been ordered removed. In
denving the warver application, the director determined the applicant has a qualilying retative. a LS.
citizen spouse, but found no purpose served in discussing whether the applicant had established
cxtremce hardship to his spouse or whether the applicant merited a waiver as a matter ol discretion.

In appealing the decision, the applicant submitted a statement concerning the emotional and financtal
hardship faced by his spouse. a statement from the spouse, a psychological report {or the spouse and
daughter from a mental health facility, a bank statement {rom the spouse. and approval notices tor
Food Stamps and Child Care Program. The entirce record was reviewed and considered in rendering
this decision.

Section 212(a)6)(C) of the Act provides, 1n pertinent part:

(1} Any alicn who, by fraud or willtully misrepresenting a material fact, sceks 1o
procure (or has sought to procure or has procured) a visa, other documentation, or
admission into the United States or other benefit provided under this Act is
inadmissible.

Section 212(i) of the Act provides:

(1) The Attorney General [now the Secretary of Homeland Security (Secretary)]
may. 1 the discretion ot the Attorney General (Secretary), waive the
application of clause (1) of subscction (a)(6)(C) in the case of an immigrant
who 15 the spouse, son or daughter of a United States citizen or of an alien
lawlully admitted for permanent residence il it i1s established to the
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satistaction ol the Attorney General (Secretary) that the refusal of admission
to the United States of such immigrant alicn would result 1n extreme hardship
to the citizen or lawtully resident spouse or parent of such an alien. ..

The AAQO also finds that the applicant is inadmissible under section 212(a)(O)C)1)(I1) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(O)(1)(1I).

Section 212{(a)(Y) of the Act states 1n pertinent part:
() Alicns unlawtully present after previous immigration violations.-
(1) In general.-Any ahien who-

(I) has been unlawfully present in the United States for an
aggregate period of more than | year, or

(II) has been ordered removed under section 235(b)(1),
sceuon 240, or any other provision of law,

and who enters or attempts to reenter the United States
without being admitted 1s inadmissible.

(11) Exception.- Clause (1) shall not apply to an alien sceking admission
more than 10 years after the date of the alien’s last departure from the
United States if, prior to the alien's reembarkation at a place outside the
United States or attempt to be rcadmitted from a foreign contiguous
territory, the Sccretary has consented to the alien's reapplying flor
admission.

The AAOS finding of inadmussibility under section 212{a}{ 9} C)(1)(1D) in the instant case s based on
the applicant’s removal from the United States in November 2000 and his subsequent entry without
inspection in April 2001

An alicn who s madmissible under section 212(a)(9)(C) of the Act may not apply lor consent to
reapply unless the alien has been outside the United States for more than 10 vears since the date of
the alien's last departure from the United States. See Matrer of Torres-Garcia, 23 &N Dec. 860
(BIA 2006). Thus. to avoid imadmissibility under section 212(a)(9)C) of the Act, it must be the casc
that the applicant’s tast departure was at least ten years ago, the applicant has remained outside the
United States and USCIS has consented to the applicant’s reapplying for admisston. In the present
maiter. the applicant is currently residing in Peru and, at the time of this decision, has remained
outside the United States for only three years and nine months after his last departure. He s
currently statutorily inchgible to apply for permission to reapply for admission. As such, no purposc
would be served in adjudicating his waiver under scction 212(1) of the Act.
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Having found the applicant statutorily ineligible for relief at this time, no purpose would be served in
discussing whether he has established extreme hardship to a qualifving relative or whether he nerits
O watver as a matter of discretion.  In procecdings for application for waiver of grounds of
Inadmissibility under section 212(31) of the Act. the burden of proving chigibility remains entirclv
with the applicant. Section 291 of the Act, 8 U.S.C. § 1361, Here. the applicant has not mec that
burden. Accordingly. the appeal will be dismissed.

ORDER: The appeal is dismissed. The waiver application is denicd.



