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A watver of inadmissibility under section 212(a)}(9)(B)(v) of the Act is dependent on a showing that
the bar to admission imposes extreme hardship on a qualifying relative, which includes the US.
citizen or lawtully resident spouse or parent of the applicant.  Hardship to the applicant can be
considered only insotar as it resutts in hardship to a qualifving relative. The applicant’s U.S. citizen
parents are the only qualifying relatives in this case. If extreme hardship to a qualilying relative is
established, the applicant is statutorily cligible for a waiver, and USCIS then assesses whether a
favorable exercise of discretion is warranted. See Matter of Mendez-Moralez, 21 I&N Dec. 296. 301
{BIA 1996).

xtreme hardship is “not a delinable term of fixed and inflexible content or mcaning.” but
“necessarily depends upon the facts and circumstances peculiar to each case.” Matter of Hwanyg.
FO T&EN Dec. 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, the Board provided a tist of
factors it deemed relevant in determining whether an alien has established extreme hardship (o a
qualifving relative. 22 [&N Dec. 560. 565 (BIA 1999). The tactors include the presence of a lawful
permanent resident or Lrnited States citizen spouse or parent in this country: the qualifyving relative’s
family ties outside the United States: the conditions in the country or countries to which the
qualifving relative would relocate and the extent of the qualitying relative’s ties in such countries:
the financial impact of departure from this country: and significant conditions of health, particularly
when tied 1o an unavailability of suitable medical carc in the country to which the qualifying relative
would relocate, fd. The Board added that not all of the foregoing factors need be analyzed in any
given case and emphasized that the list of fuctors was not exclustve. fd. at 566.

The Board has also held that the common or typical results of removal and inadmissibility do no
constitute extreme hardship, and has listed certain individual hardship factors considered common
rather than extreme. These factors include: economic disadvantage. loss of current emploviment.
inability to maintain onc’s present standard of living, inability o pursuc a chosen profession.
separation from family members, severing community ties, cultural readjustment after living in the
United States for many years, cultural adjustment of qualifying relatives who have never lived
outside the United States, inferior economic and educational opportunities in the foreign country. or
inferior medical facilities in the foreign country. See generally Matter of Cervanies-Gonzalez, 22
I&N Dec.at 568: Matrer of Pilch, 21 T&N Dec. 627, 632-33 (BIA 1996); Matrer of Ige, 20 1&N Dec.
880, 883 (BIA 1994): Matter of Ngai, 19 I&N Dec. 245, 246-47 (Comm’'r 1984): Marter of Kim. 15
J&N Dec. 88, 89-90 (BIA 1974); Marter of Shaughnessy. 12 1&N Dec. 810, 813 (BIA 1968).

However, though hardships may not be extreme when considered abstractly or individually., the
Board has made it clear that “[rlelevant factors, though ot extreme in themselves. must be
considered in the apgrepate in determining whether extreme hardship exists.” Marter of O-J-0-, 21
1&N Dece. 381, 383 (BIA 1996) (quoting Matter of 1ge. 20 1&N Dec. at 882). The adjudicator "must
consider the entire range of factors concerning hardship in their totality and determine whether the
combination of hardships takes the case bevond those hardships ordinarily associated with
deportation.” Id.
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The actual hardship associated with an abstract hardship factor such as family scparation, economic
disadvantage. cultural readjustment, et cetera. differs in nature and severity depending on the unigue
circumstances of cach case, as does the cumulative hardship a qualifying relative experiences as a
result of aggregated individual hardships. See, e.g., Matter of Bing Chilt Kao and Mei Tsui Lin, 23
[N Dec 45 51 (BIA 2001) (distinguishing Maiter of Pilch regarding hardship faced by qualifyving
relatives on the basis of variations in the length of residence in the United States and the ability to
speak the language of the country to which they would relocate).  For example. though family
separation has been found to be a common result of tnadmissibility or removal, separation from
family living in the United States can also be the most important single hardship factor in
considering hardship in the aggregate. See Salcido-Salcido, 138 F.3d at 1293 (quoting Contreras-
Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see Matier of Ngai, 19 1&N Dec. at 247
{separation of spouse and children from applicant not extreme hardship duc to conflicting evidence
in the record and because applicant and spouse had been voluntarily separated from one another tor
28 years). Theretore, we consider the totality of the circumstances in determining whether deniat of
admission would result in extreme hardship (o a qualifying relative.

The AAQO notes that extreme hardship o a qualifying relative must be established whether the
qualttying relative resides in Poland or the United States, as the qualifying relative is not required to
reside outside ol the United States based on the denial of the applicant’s waiver request. W
previously found the applicant to have demonstrated that her father would suffer extreme hardship if
he resided permanently in Poland, due to his age (now 77), medical problems, and loss of an
estabfished relationship with treating physicians. On motion. counsel contends that that applicant’s
lather will also sufter extreme hardship by remaining in the United States without the applicant.

In dismissing the applicants prior appeal, the AAO found insufticient evidence on record that the
applicant supports her father and provides for his care, or that he would lack financial support and
care if she returned to Poland. Newly submitted documentary evidence shows that the applicant is
cmploved. und, in addition, the updated record establishes that the applicant™s mother, now nearly
67, stopped working in 2009 to undergo comprehensive rehabilitation therapies for weakness and
recovery from respiratory problems. Whereas our prior decision was based on a lack of evidence of
the applicant’s employment and a record indicating her mother supported the family. new cvidence
supports the applicant’s contention that she i1s the sole wage earner in the household she shares with
her parents. We lind the applicant to have shown that her parents” advanced age and age-related
infirmities and her mother’s own medical problems support her father’s claim to be dependent on his
danghter Tor dutly care. Despite fack of details  regarding the applicant’s father’s care needs. the
AAQ finds that his degenerative Alzheimer’s condition coupled with his wite™s physical limitations
and lack ol employment have reached the point where he would suffer extreme hardship it
permanently separated [rom the applicant and deprived of her physical. cmotional, and financial
support.

The record. reviewed in its entirety and in light of the Cervantes-Gonzalez tactors, cited above,
supports a finding that the applicant’s father will suffer significantly greater hardship than the
disruptions and inconveniences normally resulting whenever an adult child is removed [rom the
United States andoor refused admission and, therefore, that he will face extreme hardship il the
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applicant is unable 1o reside in the United States. However, the grant or denial of the waiver does
not turn only on the issue of the meaning of “extreme hardship.” It also hinges on the discretion of
the Secretary pursuant to such terms. conditions and procedures as she may by regulations prescribe.

In discretionary matters, the alien bears the burden of proving eligibility in terms of cquities in the
United States which are not outweighed by adverse factors. See Matter of T-S-Y-, 7 1&N Dece. 382
(BIA 19s7).

In evaluating whether . . . relief is warranted in the cxercise of discretion, the factors
adverse to the alien include the nature and underlying circumstances of the exclusion
ground at 1ssue. the presence of additional significant violations ol this country’s
immigration laws, the cxistence of a criminal record, and if so, its nature and
seriousness. and the presence of other evidence indicative of the alien’s bad character
or undeswability as a permanent resident of this country.  The favorable
considerations include family ties in the United States, residence of long duration in
this country (particularly where alicn began residency at a young age). evidence of
hardship 1o the alien and his family if he is excluded and deported. service in this
country’s Armed Forces. a history of stable employment. the existence of property or
business ties, evidence ol value or service in the community, evidence of genuine
rehabilitation it a criminal record exists, and other evidence attesting to the alien’s
good character {e.g.. affidavits from tamily. friends and responsible community
representatives).

See Maunter of Mendez-Moralez, 21 T&N Dec. 296, 301 (BIA 1996).

The AAO must then “balance the adverse tactors evidencing an alien’s undesirability as a permanent
restdent with the soctal and humane considerations presented on the alien’s behalf to determine
whether the grant of relief in the exercise of discretion appears to be in the best interests ol the
country. = el at 300). (Citations omitted).

The favorable factors in this matter are the extreme hardships the applicant’s taither would lace if the
applicant were (o reside in Poland, regardless of whether he accompanied the applicant or remained
in the United States: the applicant’s lack of any criminal convictions: presence of both parents in the
United States and apparent lack of family ties elsewhere; gainful employment in the United States:
payment of taxes: and the passage of more than 17 vears since the applicant’s unlawful entry into the
United States at the age of 200 The untavorable tactors in this matter are the applicant’s procurement
ol U.S. admission by [raud and her unlaw{ul presence and employment here.

Although the applicant’s violations of the immigration laws cannot be condoned. the positive factors
n this case outwelgh the negative factors. Given the passage of time since the applicant’s violations
of immigration law, the AAO finds that a favorable exercise of discretion is warranted.
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[n discretionary matters. the applicant bears the tull burden of proving cligibility for discretionary
relict. See Mater of Ducret, 15 1&N Dec. 620 (BIA 1976). Here, the applicant has met that burden,
Accordingly. the prior decision of the AAO will be vacated and the waiver application approved.

ORDER: The motion is granted. The prior decision of the AAO is vacated. The waiver application
is approved.



