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DISCUSSION: The waiver application was denied by the District Director, Newark, New
Jersey and the subsequent appeal was dismissed by the Administrative Appeals Office (AAO).
The matter is now before the AAO on a motion to reopen. The motion to reopen will be rejected
as untimely filed.

The regulation at 8 C.F.R. § 103.5(a) states that any motion to reopen and/or reconsider a
proceeding before the service filed by an applicant or petitioner, must be filed within 30 days of the
decision that the motion seeks to reopen and/ reconsider, except that failure to file before this period
expires may be excused in the discretion of the Service where it is demonstrated that a delay was
reasonable and was beyond the control of the applicant or petitioner.

The record indicates that the AAO issued its decision on July 1, 2009. The AAO properly gave
notice to the applicant that he had 30 days to file a motion. The AAO further noted that all
motions, with the requisite filing fee, must be submitted to the office that originally decided the
case. Despite the instructions provided, counsel for the applicant sent the appeal directly to the
AAOQ. The AAO received the appeal on July 30, 2009 and returned the appeal as improperly
filed. The appeal was received on August 5, 2009, 35 days after the decision was issued.
Accordingly, the motion to reopen was untimely filed.

Counsel states that the instant motion should be received nunc pro tunc, as the failure to file
properly by deadline was not due to the fault of the alien. See Letter from

Esq., dated August 3, 2009.  As a matter of discretion, the applicant's failure to file the motion with
the requisite filing fee at the office that originally decided the case within the period allowed will
not be excused as reasonable as the AAQ’s decision clearly indicated that a motion must be
submitted to the office that originally decided the case. Nor will the applicant’s failure to file the
motion with the requisite filing fee within the period allowed at the office that originally decided
the case be excused based on counsel’s assertion that the failure was beyond the control of the
applicant, as counsel is acting as the applicant’s representative, as evidenced by the Form G-28,
Notice of Entry of Appearance, signed by both the applicant and counsel in July 2009.
Accordingly, the motion will be rejected as untimely filed.

ORDER: The motion to reopen is rejected as untimely filed.



