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DISCUSSION: The waiver application was denied by the Field Office Director, London,
England. The matter is now before the Admlmstratlve Appeals Office (AAO) on appeal The
appeal will be sustained. ‘
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The applicant is a native and citizen of the United ngdom who was found to be inadmissible to
the United States pursuant to section 212(a)(2)(A)(i)(I) of the Immigration and Nationality Act (the
Act), 8 U.S.C. § 1182(a)(2)(A)(i)(D), for having been convicted of crimes involving moral turpitude.
The applicant was also found to.be inadmissible’ to the United States under section
212(a)(6)(C)(i) of the Act, 8 U.S.C. § 1182(a)(6)(C)(i), for having attempted to procure entry
into the United States. by fraud or willful misrepresentation. The record indicates that the
applicant is the spouse of a United States citizen. The applicant seeks a waiver of inadmissibility
to reside in the United States with his wife. ' 1

Ina dec1s1on dated October 11, 2011, the ﬁeld office d1rector found that the applicant had not
established that extreme hardship would be imposed on his U.S. citizen spouse as a result of his
inadmissibility. The waiver application was denied accordmgly

In a Notlce of Appeal to the AAO (Form 1-290B), dated September 1, 2012, counsel states that
the applicant is not inadmissible under 212(a)(6)(C)(1) of the Act as he did not willfully
misrepresent himself on his Form 1-94W because he did not know the meaning of the term
“moral turpitude”. Coumsel states that the applicant affirmatively answered questions regarding
his criminal conviction on his DS-230. He states that the applicant is eligible for a waiver under
212(h)(1)(A) of the Act because it has been over 15 years since his conviction, his admission to
the United States is not contrary to the national welfare, safety, and security of the United States,
and he has been rehabilitated. Finally, he states that the applicant qualifies for a waiver under
section 212(i) of the Act because his U.S. citizen spouse would suffer extreme hardship as a
result of his madmlss1b111ty ‘ i

The record also indicates that on August 8, 1991, the applicant was convicted of theft and,
attempted theft. He was sentenced to eight months in prison and two years probation.

The record indicates that on June 27, 2007, June 25, 2008, December 20, 2008, and December
13, 2009 the applicant entered the United States under the Visa Waiver Program and on the
required Form I-94W the applicant-answered “no” to the question, “have you ever been arrested
or convicted for an offense or crime involving moral turpitude or a violation related to a
controlled substance; or been arrested or conv1cted for two or more offenses for which the
aggregate sentence to confinement was five years.” t .

Seetion 212(a)(6)(C) of the Act .ptovides,' in pertinent patt, that:

(i)  Any alien who, by fraud or willfully misrepre!,senting a material fact, seeks to
procure (or has sought to procure or has procured) a visa, other documentation,
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or admission into the United States or other benefit prov1ded under this Act is
inadmissible. ,
|

U.S. Citizenship and Immigration Services interprets the term “willfully” as knowingly and
intentionally, as distinguished from accidentally, inadvertently, or in an honest belief that the
factual claims are true. In order to find the element of willfulness, it must be determined that the
alien was fully aware of the nature of the information sought and knowingly, intentionally, and
deliberately misrepresented material facts. See generally Matter of G-G-, 7 1&N Dec. 161 (BIA
1956). To be willful, a misrepresentation must be made with knowledge of its falsity. 7 I&N
Dec. at 164. To determine whether a misrepresentation was willful, we examine the
circumstances as they existed at the time of the misrepresentation, and we “closely scrutinize the
factual basis” of a finding of inadmissibility for fraud or misrepresentation because such a
" finding “perpetually bars an alien from admission.” Matter of Y-G-, 20 1&N Dec. 794, 796-97
- (BIA 1994) (citing Matter of Shirdel, 19 1&N Dec. 33, 34-35 (BIA 1984)); see also Matter of
Healy and Goodchild, 17 1&N Dec. 22, 28-29 (BIA 1979) With relevance to the present matter,
we acknowledge that the term “moral turpitude” is not in common usage, and it is unlikely that
the average person is aware of its meaning and application in U.S: immigration law.
‘In this case, the applicant did not disclose his conviction when asked about crimes involving
moral turpitude, but did disclose his convictions when asked on his immigrant visa application
" about being charged, arrested, or convicted of any offense or crime. The applicant indicates that
he has no education beyond the age of 16 years old and he misunderstood the question in regards
to a “crime of moral turpitude”. Given that the term “moral turpitude” is not in common usage
together with the fact that the applicant did disclose his criminal convictions when asked the
more general question regarding arrests and/or convictions, we find that the applicant did not
make a willful misrepresentation on his I-94Ws or his: DS-230. Thus, the AAO finds that the
apphcant is not inadmissible under 212(a)(6)(C)(1) of the Act

Section 212(a)(2)(A) of the Act states, in pertinent parts:r
|
() [A]ny alien convicted of, or who admits having committed, or who admits

|
committing acts which oonstitute the essentlal elements of —

|
{4y a crime involving moral turpitude (other than a purely political
offense) or an attempt or conspiracy to commit such a crime ...~
is inadmissible. |

The Board of Imm1grat10n Appeals (BIA) held in Matter of Perez-Com‘reras 20 I&N Dec. 615
617-18 (BIA 1992), that (

[M]oral turpitude is a nebulous concept, whichl refers generally to conduct that
shocks the public conscience as being mherently' base, vile, or depraved, contrary
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to the rules of morahty and the duties owed between man and man, elther one's

fellow man or society in general ‘ :

- In determmmg whether a crime involves moral turpltude we con51der whether the
act is accompanied by a vicious motlve or corrupt mind. Where knowing or
intentional conduct is an element of an offense, we have found moral turpitude to
be present. However, where the required mens rea may not be determined from
the statute, moral turpitude does not inhere.

(Citations omitted) : ' ' ; :

The Board of Immigration Appeals (BIA) held in Matter of Perez-Contreras, 20 1&N Dec. 615,
617-18 (BIA 1992), that: ;
[M]oral turpitude is a nebulous concept, which;refers generally to conduct that
shocks the public conscience as being inherently: base, vile, or depraved, contrary
to the rules of morality and the duties owed betwcen man and man, either one's
-fellow man or society in general.... 3 :
! .
In determmlng whether a crime mvolvcs moral turpitude, we con51der whether the
act is’ accompanied by a. vicious motive or corrupt mind. Where knowing or
¢ intentional conduct is an element of an offense, we have found moral turpitude to
be present. However, where the required mens rea may not be determined from
the statute, moral turpltude does not inhere.

(Citations omitted. ) ‘
In Matter of Silva-Trevino, 24 1&N, Dec 687 (A.G. 2008) the Attomey General articulated a
new methodology for determining whether a conviction is a crime involving moral turpitude
where the language of the criminal statute in questlon encompasses conduct mvolvmg moral
turpitude and conduct that does not. First, in evaluatmg whether an offense is one that
categorically involves moral turpitude, an adjudicator reviews the criminal statute at issue to
determine if there is a “realistic probability, not a theoretical possibility,” that the statute would
be applied to reach conduct that does not involve moral turpxtude Id. at 698 (citing Gonzalez v.
Duenas-Alvarez, 549 U.S. 183, 193 (2007). A realistic probablhty exists where, at the time of
the proceeding, an “actual.(as opposed to hypothetical) case exists in which the relevant criminal
statute was applied to conduct that did not involve moral turpitude. If the statute has not been so
applied in any case (including the alien’s own case), the adjudlcator can reasonably conclude that
all convictions under the statute may categorically be treated as ones involving moral turpitude.”
Id. at 697, 708 (citing Duenas-Alvarez, 549 U. S at 193). |

However, 1f a case exists in which the criminal statute m question was applied to conduct that
does not involve moral turpitude, “the adjudicator cannot categorically treat all convictions under
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that statute as convictions for crimes that involve moral turpitude.” 24 I&N Dec. at 697 (citing
Duenas-Alvarez, 549 U.S. at 185-88, 193). An adjudicator then engages in a second-stage
inquiry in which the adjudicator reviews the “record of conviction” to determine if the conviction
was based on conduct involving moral turpitude. Id. at 698-699, 703-704, 708. The record of

conviction consists of documents such as the indictment, the judgment of conviction, jury
instructions, a signed guilty plea, and the plea transcript.' Id. at 698, 704, 708.

If review of the record of conviction is inconclusive, an adjudicator then considers any additional
evidence deemed necessary or appropriate to resolve accurately the moral turpitude question. 24
I&N Dec. at 699-704, 708-709. However, this “does not mean that the parties would be free to
present any .and all evidence bearing on an alien’s conduct leading to the conviction. (citation
omitted). The sole purpose of the inquiry is to ascertain the nature of the prior conviction; it is
not an invitation to relitigate the conviction itself.” Id. at 703.

As stated above, on August 8, 1991, the applicant was convicted of theft and attempted theft. He
was sentenced to eight months in prison and two years probation. :

U.S. Courts have held that the crime of theft or larceny,‘f whether grand or petty, involves moral
turpitude. See Matter of Scarpulla, 15 1&N Dec. 139,:140 (BIA 1974) (“It is well settled that
theft or larceny, whether grand or petty, has always been held to involve moral turpitude . . .”);
see also Morasch v. INS, 363 F.2d 30, 31 (9th Cir. 1966) (“Obviously, either petty or grand
larceny, i.e., stealing another's property, qualifies [as; a crime involving moral turpitude].”)
However, the BIA has indicated that a conviction for theft is considered to involve moral
turpitude only when a permanent taking is intended. Matter of Grazley, 14 1&N Dec. 330, 333
(BIA 1973). The BIA has not clearly defined the meaning of “permanent” in this context.

The current record, which does not include the full record of conviction, does not indicate
whether the applicant’s theft offense involved a permanent or temporary taking. Unlike a
removal hearing in which the government bears the iburden of establishing a respondent’s
removability, the burden of proof in the present proceedings is on the applicant to establish his
admissibility for admission to the United States “to the satisfaction of the Attorney General
[Secretary of Homeland Security].” See Section 291 of the Act, 8 U.S.C. § 1361. Therefore, as
counsel does not contest the field office director’s finding of inadmissibility on appeal, the AAO

will not disturb his finding.
“Section 212(h) of the Act provides, in pertinent part:

|
|
i
!
I
|

P ,
The Attorney General [Secretary of Homeland Security] may, in his discretion, waive the

application of subparagraph (A)(i)(D) . . . of subsection @2)...if-

(1) (A) in the case of any immigrant it is established to the satisfaction of the Attorney
General [Secretary] that -- . » .
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(i) . . . the activities for which the alien is inadmissible occurred more than 15 years
before the date of the alien's application for a v1sa admission, or adjustment of status,

(ii) the admission to the United States of s‘uch alien would not be contrary to the
national welfare, safety, or security of the United States, and

(iiii) the alien has been rehabilitated; or ‘

(B) in the case of an immigrant who is the spouse, parent, son, or daughter of a citizen
of the United States or an alien lawfully admltted for permanent residence if it is
established to the satisfaction of the Attomey General [Secretary] that the alien's
denial of admission would result in extreme hardship to the United States citizen or
lawfully resident spouse, parent, son, or daughter of such alien . . .; and

(2) the Attorney General [Secretary], in his discretion, and pursuant to such terms,
conditions and procedures as he may by regulations prescribe, has consented to the
alien’s applying or reapplying for a visa, for admission to the United States, or
adjustment of status. |
] .
Section 212(h)(1)(A) of the Act provides that the Secretary may, in her discretion, waive the
application of subparagraph (A)(i)(I) of subsection (a)(2) if the activities for which the applicant
is inadmissible occurred more than 15 years before the ‘date of the applicant’s application for a
visa, admission, or adjustment of status. An application for admission to the United States is a
continuing application, and admissibility is determined on the basis of the facts and the law at the
time the application is finally considered. Matter ofAlafcon'\ 20 I&N Dec. 557, 562 (BIA 1992).
{
Since the criminal convictions for which the appllcant was found inadmissible occurred more
than 15 years ago, the inadmissibility can be waived under section 212(h)(1)(A) of the Act.
Section 212(h)(1)(A) of the Act requires that the applicant’s admission to the United States not
be contrary to the national welfare, safety, or secunty of the United States, and that he has been
rehabilitated. | :
The record includes five letters of recommendation for the applicant attesting to his character and
rehabilitation. The record indicates that it has been 22 years since the applicant’s criminal
conviction. In addition, the record indicates that for the last 11 years the applicant has been
working as a Reception/Security Officer at a university. in the United Kingdom and his highly
- regarded by the students and professors who work with him. Thus, we find that the applicant has
shown that his admission would not be contrary to the national welfare, safety, or security of the
United States, and that he has been rehabilitated. :

The AAO additionally finds that the applicant merits a waiver of inadmissibility as a matter of
discretion. In discretionary matters, the alien bears the burden of proving eligibility in terms of
equities in the United States which are not outweighed by adverse factors. See Matter of T-S-Y-,
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7 1&N Dec. 582 (BIA 1957).

In evaluating whether section 212(h)(1)(B) relief is warranted in the exercise of
discretion, the factors adverse to the alien include the nature and underlying
circumstances of the exclusion ground at issue, the presence of additional
significant violations of this country’s immigration laws, the existence of a.
criminal record, and if so, its nature and seriousness, and the presence of other
evidence indicative of the alien’s bad character 'or undesirability as a permanent
resident of this country. The favorable considerations include family ties in the
_ United States, residence of long duration in this country (particularly where alien
began residency at a young age), evidence of hardship to the alien and his family
if he is excluded and deported, service in this country’s Armed Forces, a history
of stable employment, the existence of property or business ties, evidence of value
or service in the community, evidence of genuine rehabilitation if a criminal
record exists, and other evidence attesting to the alien’s good character (e.g.,
affidavits from family, friends and responsible community representatives).
: ; !
See Matter of Mendez-Moralez, 21 1&N Dec. 296, 3@1 (BIA 1996). The AAO must then,
“[BJalance the adverse factors evidencing an alien’s undesirability as a permanent resident with
the social and humane considerations presented on the fallen s behalf to determine whether the
grant of relief in the exercise of discretion appears to be in the best interests of the country. “ Id.
at 300. (Citations omitted). . A ? ~

The adverse factor in the present case is the applicant’s 1991 convictions for theft and attempted
theft. | -

The favorable factors in the present case are the hardship to the applicant’s U.S. citizen spouse if
he is not granted a waiver of inadmissibility; the lack of a criminal record or offense since 1991;

the applicant’s record of employment with the same employer for the last 11 years; and, as stated
~ in numerous letters in the record, the applicant’s attrlbutes as an honest and hard-working person.

: t

The AAO finds that the crimes committed by the applicant are serious in nature and cannot be
condoned. Nevertheless, the AAO finds that taken together, the favorable factors in the present
case outweigh the adverse factors, such that a favorable exercise of discretion is warranted.

Accordingly, the appeal will be sustarned ‘ ‘

ORDER: The appeal is sustained. A



