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DATE: 
AUG ·1 9 2013 

Officet NEW ARI< 

IN RE: Applica,rit:' 

U.S~ Department ofHome_la~~ Security 
U.S. Citizenship and lmiiligratii:Jil Services 
A~ministrative Appeals Office (AAO) 
20 Massachusetts Ave., KW., MS 2090 
Washing!,on, DC 205~9c2090 
U.S. Litizensni p 
and Immigration 
Services 

FILE: 

APPLICATION: Application for Waiver of Grounds of Ina4ntissibility under sect:ion 212(i) of the 
Immigration and Nationality Act, 8 U.S.C. §§ 1182(i) 

ON BEHALF OF APPLICANT: 

INSTRUcTIONS: 

Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case. 

This is a non-pteced¢IJt decision. The AAO does not announce new constructions of law nor establish· agency 
poiicy through non-precedent decisions. If you b¢lieve the MO incorrectly !l.pplied current law or policy to 
your Ca$e or if you seek to present new facts for consideration, you may file a motion to reconsider or a 
motion to reopen, respectively. Any motion must be filed on a Notice of Appeal or Motion (Form I-Z90~) 
within · 33 days of ·· the date of this decision. Please review the Form 1-2908 instructions at 
http:/Jwww.uscis_·.goy/fo!'ms for the latest information on fee, filing location, and other requirements. 
See als.o 8 C.F.R. § l03.5. Do not file~ motion directly with the AAO. 

· Thankyou, 

t:A.~:c.~:~ tl ..... 
Ron Rosenberg 
Chief, Administta.tive Appeals Office 

www;uscis.gov 
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DISCUSSION: Tb,e waiver (!.pplication was denied by the Field Office Director, Newark, New 
Jersey. The matter is now before the Administrative Appeal~ Office (AAO) on appeal.' The appeal 
will be dismissed. 

/ 

The tecord reflects that the applicant is a 11ative and citizen of the Dominican Republic who was 
found to be inadmissible to the United States pursuant to section. ~12((!.)(6)(C)(i) of the Immigration 
ap.d Nationality Act (the Act), 8 · U.S.C. § 1182(a)(6)(C)(i), for having obtained a visa, other 
documentation or ad_mission into the United States or other benefit provided under the Act by fraud 
or Willful misrepresentation. Specifically, the applicant procured a B-2 nonimmigrant visa and 
subsequent entry to the United States by fraud or willful misrepresen-tation. The applicant seeks a. 
waiver of inadmissibility pursuant to sections 212(i) of the Act, 8 U.S.C. .§ 1182(i) in order to re.side in 
the United States witb his U.S. citizen spouse. 

The field office director found that the applicant failed to establish that ex:treme hardship would be 
imposed 011 a qualifying relative and denied the Application for W aivet of Grounds of 
Inadmissibility (Form I-601) accordingly. Decision of the-Field Office Director, dated April 20, 
2012. 

Op appeal, filed on May 21, 2012 and received by the AAO hi. March 2013, counsel subtnit.s the 
followingi a brief; biogr(!.phicaJ documentation pertaining to the applicant and his. family; affidavits 
from the applicant and his spouse; letters in support froQl friends and far,nily members; medical 
documentation pertaining to the applicant's spouse; photographs of the applicant and hi_s family; and. 
financial documentation. The entire record was reviewed and considered in rendering this decision. 

Se.ction 212(a)(6)(C) of the Act provides, in pertinent part: 

(i) Any alien who, by fraud or willfully misrepresenting a material fact, seeks to 
procure (or h_as sought to procure or has procured) a visa, other 
documentation, or admission into the Unjted States or other benefit provided 
under this Act is inadmissible. 

Sect.io11 212(i) of the Act provides: 

_ (1) The Attorney General [JJOW the Secret~y of Homeland Security (Secretary)] 
may, in the discretion of the Attorney General (Secreta.ry), waive the 
application of clause (i) of subsection (a)(6)(C) in the case of an immigrant 
who is the spouse, son or daughter of a United States citizen or Of art alien 
lawfully admitted for permanent residence if it is established to the 
satisfaction of the Attorney General (Secretary) that the refusal of admission 
to the United States of such immigrant alien would result in extreme hardship 
to the citizen or lawfully resident spouse or pare11t of .such an alieQ ... 
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With respect to the field office director's finding that the applicant is inadmissible under section 
212(a)(6)(C)(i) of the Act, for fraud or willful misrepresentation, the record establishes that the 
appliq~pt misn,~presented his marital StatuS when he applied for a B-2 Visa in December 2009. 
Specifically, the applicant cla~ed to be married, listing the name of 

as his spouse, and noting tb.at she would be paying for the applicant's trip and 
<:!CCOmpanying the applicant to the United States . . See Form DS-156, Nonimmigrant Visa 
Application, dated December 22, 2009.. On appeal, counsel ass_erts that at the tiroe tl)e applicant 
applied for a nonimmigrant visa, he was in a long-term common law relationship with 
the mother of his daughter, and he did not prepare the DS-156 application and did not set out to 
defr;:~.u.d the consular office and obtain a visitor's visa by falsehood. See Brief in Support of Appeal, 
dated May 17, 2012. 

The principal elements of a misrepresentation that r.~nders an alien inadmissible under section 
:412(a)(6)(C)(i) of the Act are willfulness and materiality. In Matter of S- andB-C-, 9 I&N bee 436 
(BIA 1960 AG 1961), the Attorney General established the following test to determine whether a 
misrepresentation is material: 

A misrepresentation ... is material if either (1) the alien is ex<;dudable on the true , 
facts, or (2) the lllisrepresentation tends to shut off a line of inquiry which is releva_nt 
to the alien's eligibility and which 111ight well have resulted in 'a proper determination 
that he be excluded. /d. at 447. 

The Supreme Court has addre_ssed the issue of material misrepresentations in its decision in Kungys 
v. United States, 485 U.S. 759 (1988). In that case, wliich involved misrepresentations made in the 
context of naturalization proceedings, the Supreme Court held that tb.e applicant's misrepresentations 
were material if either the applicant was ineligible on the true facts, or if the misrepresentations had 
a natural tendency to influence the decision of the Immigration and Naturalization Service, /d. at 
771. 

To establish eligibility for a non-immigrant B1/B2 visa, section 101(a)(15) of the Act states, in 
perti11ent part: 

a. an alien ... having a residence in a foreign country Which he has no intention of 
abandoning an<;l who is visiting the United States temporarily for business or 
temporarily for pleaure. 

The U.~. Department of State Foreign Affairs Manual further provides: 

The applicant must demonstrate permanent employment, meaningful 
business or financial connections, close family ties, or social or cultural 
associations, which will indicate a strong inducement to return to the 
country of origin. 

/ 
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DOS ForeignAffaitsManual, § 4131 N. 3.4. 

By stating th"'t he was married to _ and was intending to travel to the United Stated witb 
her When applying for a nonjmmigrant visa in December 2009, the applicant led the American 
Embassy in Santo Domingo to believe that be had close family ties, nameiy, a wife~ in his home 
country. By failing to disclose that he was single, he cut off a line of inquiry which was relevant to 
the applicant's request for a visitor visa. The AAO notes that despite counsel's and the a:pplica,nt's 
assertion that it was who misrepresented the applicant's marital Status, the record 
establishes that the applicant signed the Nonimmigrant Visa Application, under penalty of perjury, 
indicating that he was married and even listing a spouse's name. The applicant had the duty ·a,nd the 
responsibility to review the form (and obtain translations if anything was not dear to him) prior to 
submission. As such, the MO concurs with the field office director that the applicant is 
inadmissible un.der section 212(a)(6)(C)(i) of the Act, for fraud and/or wi11ful misrepresentation with 
respect to his nonimmigrant visa application at the American Embassy in Santo Domingo in 
December 2009. 

A waiver of inadmissibility under section 212(i) of the Act is dependent on a showing that the bar to 
admission imposes extreme hardship on a qualifying relative, which includes .the U.S. citizen or 
lawfully resident spouse or parent Of the applicant. The applicant's U.S. citizen spouse is the only 
qualifying relative in this case. Hardship to the applicant or his step-child can be considered only 
insofar as it results in hardsbip to a qt,.alifying relative. If extreme hardship to a qualifying relative is 
established, the applicant is statutorily eligible for a waiver, and users then assesses whether a 
favorable exercise of discretion is warranted. See Matter of Mendez-Moralez, 21l&N Dec. Z96, 301 
(~lA 1996). 

Extreme hardShip is "not a definable term of fix.ed and infl~x.ible content or meaning," but 
''necessarily depends upon the facts and citcllilistances peculiar to each case." Matter of Hwang, 
10 I&N Dep. 448, 451 (BIA 1964), In Matter of Cervantes-Gonzalez, the Board provided a list of 
factors it deemed relevant in d.eterrnining wheth(!r · ru.t ~ien h~ established extreme hardship to a 
qualifying relative·. 22 I&N ·Dec. 560, 565 (BIA 1999). The factors UJ.clud.e th(! presence of a 'lawful 
permanent resident or United States citizen spouse or parent in this country; the qualifying rel11tive's 
family ties outside the United States; the conditions in the eountty or countries to Wbicb the qU.<Mifying 
reJ~tive would relocate and the extent of the qualifying relative's ties in such colliltries; the financial 
im:p~ct of dep<J,rture from this country; and significant conditions of health, partiCUlarly when tied to an 
1lll'lvailability of ~11ita:ble medical care in the country to which the qualifying relative would relocate. 
ld. Tbe Board added that not all of the foregoing factors need. be analyzed in any given case and 
emphasized that the list of factors was not exclusive. /d. at 566. 

The Board has also held that the comrooA or typical rest~.Its of r~moval and in~dmissiblHty do not 
constitute extreme hardship, and has listed certain individual hardship factors considered cornmon 
rather th<ln ~xtreme. These factors include: economic disadvantage, loss of current employment, 
inability to maintain one's present standard of living, inability to pursue a chosen profession, 
sep;,tration from family members, severing community ties, cultural readjustment after living iil the 
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United States for many ye(;lrs, cultural adjustment of qualifying relatives who have never lived 
outside the United States, inferior economic and educational opportunities in the foreign country, or 
il)ferior medical facilities in the foreign country. See generally Matter of Cervantes-Gonzalez, 22 
I&N Dec. at 568; Matter ofPilch, 21 I&N Dec. 627, 632-33 (BIA 1996); Matter of Ige, 20 I&N Dec. 
880, 883 (BIA 1994); Matter of Ngai, 19 I&N Dec. 245, 246-47 (Cotnm'r 1984); Matter of Kim, 15 
I&N Dec. 88,89-90 (BIA 1974); Matter ofSh4ilghnessy, 12 I&N Dec. 810,813 (BIA 1968). 

I:Iowever, though hardships may not . be extreme when considered abstractly or individ\lally, the 
Board has made it clear that "[r]elevant factors, though not extreme in themselves, must be 
considered in the aggregate in determinipg whether extreme hardship exists.;' Matter of 0-J-0-, 21 
I&N Dec. 381, 38:j (BIA 1996) (quoting Matter of Ige, 20 I&N P~c. at 882). The adjudicator "must 
consider the entire range of factors conceniing hardship in their; totality and determine whether the 
Combination of hardsbips takes the case beyond those hardships ordinarily associated with 
deportation." Id. 

The ac.tual hardship associated with an abstract hardship faetotsuch as family separation, economk 
disa<fvantage, cultural readjustrotmt, et cetera, differs in nature and severity depending on the unique 
circumstances of each case, as does the cumulative bards_hip ·a q11alifying relative experiences as a 
result of aggregated individual hardships. See, e.g., Matter of Bing Chih Kao and Mei Tsui L~n, 23 
I&N Dec. 45, 51 (BlA 2001) (distinguishing Matter of Pilch regarding hardship faced by qualifying 
relatives on the basis of variations in t.he lf.mgtb of residence in the United States and the ability to 
speak the language of the country to which they would relocate). for example, though family 
separation has been found to be a common result of inadmissibility or removal, separation from 
family living in . the United States can also be the most important single hardship factor in 
considering hardship in the aggregate. See Salcido-Salcido v. J.N.S., 138 F.3d 1292, 1293 (9th Cir. 
1998 (quoting Coritrera.s-Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see Matter of Ngai, 
19 I&N Dec. at 247 (separation of spouse a.nd childret;l from applicant not extreme hardship due to 
cot;~.flicting evidence in the record and becatlse applicant and spouse had been voluntarily separated 
from one anotber for 28 years). 'fherefore, we consider the totality of the circumstances in 
determining whether denial of admission would result in extreme hardship to a qualifying relative. 

The applicant's U.S. citizen spouse contends that she will suffer emotional and financial hardship 
were slle to remain in the United States while her spouse relocates abroad due to his inadmissibility. 
In a declaratiov, the applicant's spouse explains that she is thankful every day for bet husband and 
he gives her son and her everything they need· and want. She asserts that she has a perfect loving 
family and she cannot even think of losing her h:tl$b~d. Sh~ further contends that her son's 
. biological father has never been there for him and he loves the applicant very much and were the 
applicant to relocate abroad, ber son would experience hardship. Moreover, the applicant's spouse 
details that she is being treated for infertility and the · applica,nt fully ~upports and understands the 
process. Finally, the applicant's spouse explains that she earns very little money at her job and she 
thus needs her 'husband to financially support the famHy. See Affidavit. of , dated 
May 7, 2012. ' 
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To begin, with respect to the emotional hardship the applicant's spouse references she and her child 
would experience were the applicant to relocate abroad while they rernained in the United States, the 
record does not establish that this be1rdship would be beyond the normal hardships associated when a 
spouse or step-parent relocates abroad due to inlidroi!;sibility. A letter from a physiciap assistant 
states that the applicant's spouse is under her care for fertility tre1ltn:lent, but provides no more detail 
concerning the nat\lre of her condition or the treatment being received and does not establish that the 
applicant's spouse is unable to continue receiving medical treatment despite her husband's residence 
(}broad, As for the financial hardship referenced, no documentation has been provided oil appeal 
establishing the applicant's spouse;s income and expenses and assets .and liC1bilities, and the specific 
financial contributions being m&de by the applicant, to establish that his relocation would cause bis 
wife financial hardship. Alternatively; it has not been established that the applicant would be unable 
to obta.in g(linful employment abroad that would permit him to assist his wife financially should the 
need arise. ·Finally, the AAO notes that the applicant's spouse has Cl. support network in the United 
States, including bet Sister and her mother, whom she resides With and shares household expenses 
with. Going on remrd without supporting documentary evidence is not sufficient for purposes of 
meeting the burden of proof in these proceedings. M.atter of Sotfici, 22 I&N Dec. 158, 165 (Comtn. 
1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg~ Comm. 1972)). It has 
not been established that the (lpplicant's spouse's relatives would be unable .to a.ssi,st the applicant's 
spouse, emotionally and/or financially. It bas thus not been established that the applicant's spouse 
would experience extreme hardship were she to remain in the United States while her spouse 
relocates abroad as li result of his inadmissibility. 

With respect to relocating abroad to reside with the appllcant as a result of her inadmissibility, on 
appeal munsel references that women in the United States, as opposed to women in the Dominican 
Republic, enjoy a relatively supe:t:ior position in society, with more .hiws protecting them from abuse, 
harassment and gender discrimination . . Counsel (lsserts that ''due to many reason, the · applicant's 
spouse i_s un.(lble to leave the United States .... " Supra at 2. No supporting documentation has been 
provideq establishing tbe specific hardships the applicant's spouse would experience were she to 
relocate to the Dominican Republic to reside with the applicant. Without documentary evidence to 
SUpport the claim, the aSsertions of COUilSeJ Will not satisfy the petitioner~S burden of proof. The 
unsupported assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 
533, .534 (IUA 1988); Mattet of Laweano, 19 I&N Dec. 1 (BIA 1983); Matter of RamirezSanchez, 
17 I&N Dec. 503, .506 (BIA 1980). It has thus not been established that the applicant's spouse 
wotJld e;l{perience extreme hardship were she to relocate abroad to reside with the applicant. 

The reeotd, reviewed ill its entirety and in light of the Cervantes-Gonzalez factors, cited (lbove, . does 
not support a finding that the applicant's spouse will face extreme hardship if the applicant is unable 
to reside ii! the United States. Rather, the tec.Ord demonstrates that sh.e will flice no greater hardship 
than the unfortunate, but expected, disruptio11s, inconveniences, and difficulties arising whenever a 
spouse is removed from the United States or refused admission. Although the AAO is not 
insensitive to the applicant's spouse's situation, the record does not establish that the hardships she 
would f~ce rises to the level of"e:X:treme" as contemplated by sta,tute and case. law. 

I 
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In application p~oceedings, it is the ~pplicant's burden to establish eligibility for the immigration 
benefit sou~t. . Sectimi 291 of the Act, 8.U.S.C § 1361. Here, that burden has not been met. 

ORDER:· The app~a.l is dismissed. 


