U.S. Department of Homeland Security
Us. Citizenship and Immigration Services
Admrmstrauve Appeals Office (AAQ)
20 Massachusels Ave., N.W., MS 2090
. Washm ton, DC 20529- 2090
1tlzens

and Immlgratlon

(b)(6) Services

pawe: FEB'05 203 - . .office: FRESNO,CA . . FILE:
INRE:
v APPLICATIQN: o k Applrcatron for Warver of Grounds of Inadmrssrbllrty pursuant to sectron 212(1) of the

Immrgrauon and Natlonahty Act (the Act) 8 U S.C. § 1182(1)

: 'ON BEHALF OF APPLICANT

: INSTRUCTiONS: A

'Enclosed please find’ the decrsron of the Admlnlstratrve Appeals Offrce in your case. All of the documents
related to this matter have been returned to the office that orrgrnally decrded your case. Please be advrsed that -
: any further i 1nqu1ry that you mlght have i concernrng your case must be made to that office. '

. If you belreve the AAO mapproprrately applied the law in reachrng its decision, or you have addrtronal '
; mformatron that you wrsh to have considered, you may file a motion to reconsider or-a motion to reopen in
| accordance wrth the instructions. on- Form 1290B Notice of Appeal or Motion, ~with a fee of $630. The

specific requirements for . filing such a motron can be found at 8 CFR. § 103. 5. Do not file any ‘motion

directly wrth the AAO. Please be aware that 8 C.F. R. § 103. 5(a)(1)(1) requrres any motion to be filed: wr[hm

. ‘30 days of the decision that the motron seeks to reconsider or reopen .

] hank y_ou

" Ron Rosenbe "'-, .
~Acting Chief, Admrmstratrve Appeals Offrce

 WWW.uScis.gov



(b)6)

: ‘Page 2

A DISCUSSION: The waiver apphcatron was demed by the Freld Office Director, Fresno, Callforma
The Administrative Appeals Office (AAO) dismissed a subsequent appeal. ‘The matter is now before the
» AAO on motron “The motion will be dlsmlssed and the underlymg apphcatron remains denred

'The record reflects that the apphcant is a natrve and crtlzen of Mexrco ‘who was found to be

. fmadm1551ble pursuant to section 212(a)(9)(C)(1)(II) of the Act for. reentermg the United States without

' inspection after being removed. The field office director found that since fewer than'ten years have

. elapsed since the -applicant last’ left the Umted States, she is' ineligible to apply for consent for

admission and denied the waiver apphcatron accordlngly The AAO dismissed a subsequent appeal,
.also concluding that the applrcant is ineligible to apply for consent for admission because she entered
the United States wrthout inspection ‘after her removal.. Therefore the AAO concluded that no
- purpose would be served in discussing whether she has estabhshed the existence of extreme hardship to
“a qualrfymg relatrve and dlsmlssed the appeal accordmgly ' :

Counsel has filed a motlon to reopen and recon81der In responSe to the question asking for the basis
for-the appeal, counsel states, in pertinent part, [s]ee attached the brief the content of which is -

' incorporated for this motion to reconsider and ‘reopen. The applrcant filed for adjustment of status

before the change of law. In light of Nunez-Reyes'v. Holder, [646 F.3d 684 (9th Cir. 2011)], the -
service center should reconsider the decision. The applicant filed for the adjustment of status before
the change of law. "The applicant should niot be penalized because her case was ad]udrcated after the

n change of law . Notlce oprpeal or Motion (Form I- 2903) dated J anuary 4 2012

t

A motron to reopen must state the new .’ facts to be proved in the reopened proceedmg and be
supported by. affrdavrts or other documentary evidence. .8 C.F.R.§ 103.5(a)(2). A motion to
reconsider must state the reasons for reconsrderatron and be supported by any pertinent precedent

~ " decisions to éstablish that the decrsron was based on an incorrect application of law or Service policy. .

A motion to reconsider a decmon on an apphcatlon or petition must, when.filed, also establish that
~ the decision was incorrect based on the evidence of recoid at the time of the initial decision. 8 C.F.R.
- § 103 5(a)(3) ‘A motion that does not meet apphcable requlrements shall be dismissed. 8 C. F R. §

103.5(a)(4). - |

Here the apphcant s filing does not meet the requrrements of a motlon Counsel has not stated any
new facts to be proved in the reopened proceedmgs Therefore, the motion does not meet the
requrrements of a motion. to reopen. In addition, the motion ‘does not meet the requirements of a
motion to recon51der Although counsel states that the reason for reconsideration is based on “the -
change of law” in light of Nunez-Reyes v. Holder, the AAQ’s-prior decision had ‘already addressed,
and rejected, that argument The:AAO’s decision expllcrtly cited Nunez-Reyes v. Holder, which was
decrded en banc, and concluded that the apphcant is currently 1ne11g1b1e to-reapply for permission for
"admlssron AAO Decision, dated December 13; 2011 (“See also Nunez-Reyes v. Holder, 646 F.3d
684 _(9th Cir. 2011), statmg that the" general default prmcrple is ;that a court’s decisions apply .
retroactrvely to all cases still pending before 'the courts ’). The fact that counsel may disagree with -

the holding-in the cases cited in the. AAO’s prev1ous demsron is insufficient to meet the requirements
of -a ‘motion to reconsider, absent support from any pertinent: precedent decisions. ‘To the extent -
counsel submrts a brief and 1ncorporates the contents of 1t for the instant motion, the submitted brief

ro
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requests a reheatlng en banc for a Ninth'Circuit Court of App'eal"s case, Garfias-Rodriguez v. Holder,
" Case No. 09-72603. The AAO’s previous decision did not rely' on Garfias-Rodriguez v. Holder and
~ counsel pr0v1des no explanation for how this brief is relévant to the instant motion. Counsel has rot-
supported the motion with any pertinent precedent decisions to establish that the AAO’s decision: was’
-based on an incorrect application of law or Service: pohcy at the time of the decision. In any event,
*.the AAO notes that on October 19, 2012, the’court issued its en banc decision in Garfias-Rodriguez.
In this decision, the court held that it must defer to the BIA’s décision in Matter of Briones, and held
that the BIA s decision may be applied retroactlvely to-the Petltloner Garfias-Rodriguez v. Holder o
2012 WL 5077137 (2012 C.A.9). The htlgatlon on this issue. has been resolved by the Ninth Circuit -

-Court of Appeals which has deferred to the BIA’s holding, that aliens who are inadmissible under - ,_

~ 'section 212(a)(9)(C)(1)(I) of the Act may not seek adjustment ‘of status under section 245(1) of the
"~ Act. The Court has-further’ held that this rulmg may be apphed retroactlvely '

The motlon does not meet the apphcable requlrements of a IIlOthIl Accordmgly, the motion wxll be

. dlsmlssed

ORDER: ‘The motion 'i_s:..dis'missedf and the underlying 'applicatidb’n is deniedﬁ‘



