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Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
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DISCUSSION: The waiver application was denied by the Field Office Director, West Palm Beach,
Florida. The matter 1s now before the Administrative Appeals ‘Office (AAO) on appeal. The appeal
will be sustained. - ‘.

The applicant is a native of Haiti who was found to be madmlsslble 1o the United States unden
section 212(3)(6)(C)(1) of  the Immlgratlon and’ Natxonallty Act (the Act), 8 US.C.§
1182(a)(6)(C)(i), for attempting to - procure admission to the United States through fraud or
mlstepresentatlon The applicant attempted to enter the Umted States on April 23, 2001 in transit
without a visa (TWOV), but did not continue on his flight from Ecuador to Haiti, and remained in
the United States to seek asylum. The applicant seeks a waiver of inadmissibility pursuant to SGCthl]
212(1) of the Actto 1eslde in the United States w1th hxs U.S. CltlZCl’l spouse.

The Fleld“Offlce Dlrector concluded that the“ appllcant had falle'd to establish that extreme hardship
would be-imposed on a qualifying relative and denied the Application for Waiver of Ground of.
Excludability (Form 1-601) accordingly. See Decision of the Field Office Director, July 28,2011.

The record contains the following documentation: a statement by the applicant’s attorney on Form I-
290B, Notice of Appeal or Motion; statements from the applicant and the applicant’s spouse;
financial documentation; a psychological report for the applicant’s spouse; medical documentation
for the skin condition of the applicant’s son; and letters of reference. The entire record was 1ev1ewed
and considered in rendering a decmon on the appeal. i

Section 21_‘.2(a)(6)(C) of the Act provides, in pertinent’partf .

1. Any alien who, by fraud or w1llfully mlsrepresentmg a material fact, seeks to

~ procure (or has sought to procure or has procu1ed) a visa, other documentation, or

admission into the United States or other beneflt provided unde1 this Act is
madmlss]ble ‘ '

On appeal, counsel states that the applicant did not commit any fraud or misrepresentation upon his -
‘arrival into the United States. Counsel states that the applicant entered Miaml International Airport
in transit without a visa, and after thought and consideration, he decided to ask for asylum in the
United States. " . e ‘ Coe Ty

In visa pe'titionA proceedings, the burden is on the petitioner to establish eligibility for the benefit
-sought. See Matter of Brantigan, 11 1&N Dec. 493 (BIA 1966). The petitioner must prove by a
_preponderance -of evidence that the beneficiary is fully qualified for the benefit sought. "Marter of
Martinez, 21 I&N Dec. 1035, 1036 (BIA. 1997); Matter of Patel, 19 1&N Dec. 774 (BIA 1988);
Matter of ‘Soo Hoo, 11 1&N Dec. 151 (BIA '1965).. In the présent case, the applicant has failed to
meet his burden of demonstrating that he did not intent to remam in the Umted States prior to his
arrival at M1am1 lnternanonal Alrport

_ Section 291 of ‘the Act,l'8‘U.S.C. § 1361, states that 'whenever:x any person makes an application for
- admission, the burden of proof shall be upon such person to:establish that he is not inadmissible
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under any provision of this Act. Th,e:hurder,‘i never shifts to the ‘government to-prove, admissibility -
during the adjudication of a benefit applieatien,‘including an application for a waiver. INA § 291;
- Maitter of Arthur, 16 I&N Dec..558 (BIA 1976).- The applicant has not met his burden.

Cd

Secnon 212(i) of the Act provrdes that:

The Attorney General [now the’ Secretary of Homeland'Security (Sec1etd1y)] may, in

the discretion of the Attomey General [Secretary], waive the application of clause (i)

of subsection (a)(6)(C) in the case of an alien who is the spouse, son or daughter of a

United States citizen or of an alien lawfully admitted for permanent residence, if it is
established to the satisfaction of" the Attorney General [SeCIetal y} that the refusal of
admission ‘to the United States of such immigrant alien would result iii extreme

hardship to the citizen or lawfully resident spouse or parent of such an alien or, in the

case of an alien granted classification under clause; (iii) or (iv) of section 204

' (a)(l)(A) or clause (ii) or (iii) of section 204(a)(1)(B) the alien demonstrates extreme
hardship to the alien or the alien’s United States cmzen 'lawful permanent resident, or

quahfled alien parent or chrld '

A waiver of 1nadm1551b111ty under section 21231 of the Act is dependent on a showing that the bar to.
admission 1mposes extreme hardshlp on a qualifying relative, which includes the U.S. citizen or
lawfully resrdent spouse or parent of the applicant. 'Hardship to the applicant can be considered only
* insofar as’ it results in hardship to a qualifying relative. The apphcant s U.S. citizen spouse is the

‘ ‘only quahfyrng relative in this case. Under this provision of the law, children are not deemed to be

quahfymg relatives.” However, although chlldren are not quahfyrng relatives under this statute,
~ USCIS does consider that a child’s hardshlp can be a factor in the determination whether a
quahtymg relative experiences extreme haldshlp If extreme hardship to a qualifying relative is
established, the applicant is statutorily eligible for a’waiver, and USCIS then assesses whether a
favorable exercise of discretion is warranted See Marter of Mendez Moralez, 21 I&N Dec. 296, 301
(BIA 1996).

Extreme hardshlp 1S not a defmable term of fixed -and inflexible contcnt or meaning,” but
“necessarily depends upon the facts and circumstances peculiar to each case.” Matter of Hwang,
10 I&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes- Gonzalez, the Board provided a list of
factors it .deemed relevant in determining: whether an alien has, established extreme hardship to a
- qualifying relative. 22 I&N Dec. 560, 565 (BIA-1999). - The factors include the presence of a lawful
permanent resident or United States citizen spouse or parent in this country; the qualil‘ying relative’s
family ties outside the United States; the conditions in thé country or countries to which the qualifying

‘ ,‘Ielatlve would 1elocate and the extent of the qualifying relative’s ties in such countries; the financial
* impact of departure from this country; and significant condmons of health, particularly when tied to an
- unavailability of suitable medical care in the country to which the qualifying relative would relocate.
" Id. The Board.added that not all of the foregoing factors need be analyzed in any. given case and
emphasrzed that the list of factors ‘was not exclusrve Id. at'566.. :
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The Board has also held that the common or typical'results of removal and inadmissibility do not
constitute! extreme hardship, and has listed certain individual hardshlp factors considered common
rather than extreme. These factors 1nclude economic disadvantage, loss of current employment,.
inability to maintain one’s present standard ‘of living, inability to pursue a chosen profession,

separation from family members, severing: cbmmunity ties, cultural readjustment after living in the
United States for many years, cultural adjustment of qualifying relatives who have never lived
“outside the United States, inferior economic and educational opportunities in the foreign country, or

inferior med1cal faciliti¢s in the foreign country See generally Matter of Cervantes-Gonzalez, 22
I&N Dec., at 568; Matter of Pilch, 21 1&N Dec. 627, 632-33 (BIA 1996); Matter of Ige, 20 I&N Dec.

880, 883 (BIA 1994); Matter of. Ngal 19 I&N Dec. 245, 246-47 (Comm’r 1984); Matter of Kim, 15
I&N Dec. 88, 89-90 (BIA 1974); Matter of Shaughnessy, 12 1&N Dec. 810, 813 (BIA 1968).

However,. though hardships may not be extreme.when considered abstractly or individually, the
Board has made it clear that “[r]elevant factors, though not extreme in themselves, must be
considered in the aggregate in determining whether extreme hardship exists.” Marter of O-J-0-, 21
I&N Dec. 381, 383 (BIA 1996) (quoting Matter of Ige, 20 I&N Dec. at 882). The adjudicator “must
consider the entire range of factors concerning hardship in their totality and determine whether the
‘combination of hardships takes the case beyond those hardshlps 01d1na1|ly associated with
deportation.” Id - »

The actual hardship associated w1th an abstract hardship factor such as family separation, economic
disadvantage, cultural readjustment, et cetera, differs in nature and severity depending on the unique
circumstances of each case, as does the cumulative hardship & qualifying relative experiences as a
result of aggregated individual hardships. See, e.g., Matter of Bing Chih Kao and Mei Tsui Lin, 23
I&N Dec: 45, 51 (BIA 2001) (distinguishing’ Matter of Pilch regarding hardship faced by qualifying
relatives on the basis of variations in the length of residence in the United States and the ability to
speak the language of the country to which they would relocate). For example, though family
separation has been found to be a:common result of inadmissibility or removal, separation froin
family living in the United States can also be the most dmportant single hardship factor in
considering hardship in the aggregate. See .Salcido-Salcido v. INS, 138 F.3d 1292, 1293 (9" Cir.

1993), (quoting Contreras-Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see Matter of
Ngai, 19 I&N Dec. at 247 (separation of spouse and children from applicant not extreme hardship
due to conflicting -evidence in the record and because applicant and spouse had been voluntarily
separated from one another for 28 years): Therefore, we consider the totality of the circumstances in
determining whether denial of admission would result in extrerne hardship to a qualifying relative.

Counsel contends that the appllcant S spouse would suffer financial hardship if the applicant’s

waiver application is not approved. The applicant’s spouse states that she is employed as a family
advocate at and earns $36,600 per year. The record includes
financial documentation, including copies of federal income tax returns. According to counsel, if the
applicant is removed from the United States, the applicant™s spouse would lose the home that the
family now lives is, as the paycheck that applicant’s spouse receives would not cover the expenses
“related to owning the home, and the family would be plunged into poverty. Counsel further
indicates that the applicant’s spouse would not be able to take care of her three young children if
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separated from her spouse Counsel further states that the applrcant S spouse would be consumed
with fear for her husband S safety if he returned to Hartr |

The AAO notes that the Department of Homeland Security (DHS) Secretary, Janet Napolitano,
determined that an 18-month designation of “Temporary Protected Status (TPS) for Haiti was
warranted: because of the devastating earthquake and aftershocks which occurred on J anuary 12,
2010." This designation has been extended through July 22,2014. As a result, Haitians in the United
States are unable to return safély to their country In a travel warning issued on December 28,
2012, the:U.S. Department of State urged U.S. citizens to exercise caution when visiting Haiti, and
encouragéd travelers to use orgamzatrons ‘that have solid infrastructure, evacuation, and medical
‘support optrons in place. The warning noted that U.S. citizens have been victims of violent crime,
including murder and kidnapping. Based on the designation of TPS for Haitians and the disastrous
conditions which have ‘compounded an already unstable environment, and which will affect the
country and people of Haiti for years to come, the AAO finds that requiring the applicant’s spouse to
~ join the applrcant in Hartr would result in extreme hardship.

The AAO additionally finds that‘applicant’s spouse would also experiénce extreme hardship were
she to remain in the United States without the applicant. - This finding is based on the emotional
harm she will experience due to. concern about the. applrcant s well-being and safety in Hartr which,
when combined with the financial hardshrp resulting from loss of the applicant’s income and the
drffrcultres of rarsrng and supportmg therr three children on’ her own, constrtules hardshrp that 1s

Thus, ‘theﬁ record establishes that the situation preserited in this application rises to the level of
.- extreme hardship. However, the grant or denial of the waiver does not turn only on the issue of the
meaning of “extreme hardship.” .It also hinges on the discretion of the Secretary and pursuant to
- such terms, conditions and procedures as she may by regulatrons prescribe. In discretionary matters

. the alien bears the burden of proving eligibility in terms of equities in the United States which are
~ not outweighed by adverse factors. See Matter of T-S-Y-, 7 1&N Dec. 582 (BIA 1957).

In evaluating whether .. relref 1s warranted in the exercise - of drscretron the
factors adverse to the alien include the nature and underlyrng circumstances of the
exclusion ground: at issue, the presence of additional significant violations of this
_country’s immigration laws, the existence of -a criminal record, and if so, its
nature and seriousness, and the presence of other evidence indicative of the
alien’s bad .character or- undesirability as a permanent. resident of this country.
The favorable considerations include family ties in the Unrted States, residence of
long duration in'this country particularly where alien began residency at a young
age), evidence of hardship to the alien and his family if he is excluded and
. deported, service in this country’s Armed Forces, a history of stable employment,
- the exrstenee of property or business ties, evrdence of value or servree n the

" The AAO notes that on October 14, 201 1, the applrcant was granted Temporary Protected Status in the Umred States
valid tor the perrod July 23 2011 to January 22,2013.
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commumty, evrdence of genume 1ehab1htat10n if a crrmmal record ‘exists, and

" other evidence atte%tmg to the alien’s. good character (e. 8 affrdavrts from Iamrly
friends and responsible Commumty replesentatlves)

-

See Matter of Mendez- Moralez, 21 I&N Dec 296, 301 (BIA 1996) The AAO must then ‘balance
~ the adverse factors evidencing an alien’s- undesrrablhty as a permanent resident with the social and
“humane considerations presented on the alien’s behalif to determine whether the grant of relief in the
exercise of dlscretron appears to be in the best mterests of the country. ld at 300. (Citations
-omltted) : -

The favorable factors in this matter are the extieme hardships the U.S. citizen spouse and three U.S.
citizen| children would face if the applicant, were to reside in Haiti, regardless of whether they
accompanied the apphcant or remained in the United States; the fact that the applicant has resided in-
- the United States f/or more than 10 years, and applicant’s apparent lack of a criminal record: and
letters of recommendatron in the record on behalf of the applicant, including a letter from the

which- states that the applicant-has been a Policy Volunteer with the
agency, and is a member of the department’s which is a nationally
recognized White House initiative “in- conjunctions with the
.program. - The unfavorable faetor in thls matter i$ the apphcant S attempt to unlawfully enter into the
United States o :
The lmmrgratron v1olat10ns commrtted by: the applicant are serious in nature and cannot be
condoned Nonetheless, the AAO finds that:the appllcant has established that the favorable factors
in her apphcatlon outwergh the unfavorable factors Therefore, a favorable exercise of the
Sec1etary s discretion is warranted ; |

In proceedmgs for apphcatlon for waiver of grounds of 1nadm1551b111ty, the burden of establishing
that the appllcatlon merits approval remains entirely with the applicant. Section 291 of the Act, 8
U.S.C. §1361.. The applicant ha% %ustamed that burden. Accordmgly, this appeal will be sustained
and the apphcatlon approved. : ' : :

ORDER:, . " The appeal is sustained. The waiver apphcation is approved.



