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DISCUSSION: The waiver application was denied by the Field Office Director, Newark, New
Jersey, and a subsequent appeal ‘was dismissed by the Administrative Appeals Office (AAO) The
matter is now before the AAO on motion. The motion will be granted, however, the underlyrng
application remains denied. '

“The applicant is a native and citizen of Colombia who was found to be inadmissible to the United.

States-pursuant to section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C.
~§ 1182(a)(6)(C)(i), for procuring a visa to the United States through fraud or the willful
misrepresentation of a material fact. The applicant ‘is the spouse of a U.S. Citizen and the
beneficiary of an approved I-130 Petition for Alien Relative. She seeks a waiver of inadmissibility
pursuant to section 212(i) of the Act, 8 U.S.C. § 1182(j), in order to remain in the United States with
her famlly :

The Field Office Director found the applicant farled to establish that her quahfymg relatlve would
experience extreme hardship given her inadmissibility and denied the -waiver applrcatron.
' aceordrngly Deczszon of the Field Office Director, dated March 5, 2009.

The AAO subsequently found that;. although the apphca_nt demonstrated her spouse would
-experience ‘.extreme hardship upon relocation to Colombia, extreme hardship had not been
established in the event of separation. AAO Decision, November 2, 2011. The appeal was
cons’equentlytdismissed. Id. : .

On motion, counsel submits a brief and a letter from a physician. In the brief, counsel asserts that
the spouse’s medical conditions, as well as his emotional and financial rehance on the applicant
would result in extreme hardship if they were separated :

The record 1ncludes but is not limited to, the documents lrsted above, addrtronal briefs, statements

from the applrcant and her spouse, financial and medical documents, passport copies, documentation
~ of immigration proceedings, photographs, other applications and petitions, and country conditions
information. The entire record was reviewed and considered in renderrng a dec1s10n on the motion.

Section 212(a)(6)(C) of the Act provides, in pertinent part:

(i) Any alien who, by fraud or willfully misrepresenting a material fact, seeks to

_ procure (or has sought to procure or has procured) a visa, other documentation, or
admission into the United States or other benefit provided under this Act is
inadmissible.

Section 212(i) of the Act provides:

(1) ~ The [Secretary] may, in the discretion of the [Secretary], waive the application
of clause (i) of subsection (a)(6)(C) in the case of an alien who is the spouse,
son or daughter of a United States citizen or of an alien lawfully:admitted for
permanent residence, if it is established to the satisfaction of the [Secretary]
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that the refusal of admission ‘to- 'the United- States of such immigrant alien
would result in extreme hardship to the crtrzen or lawfully re51dent spouse or
parent of such an alien.

" The record reflects, that the applicant entered the United States as a visitor: for pleasure on or :about
Aprrl 17,1982 with authorization to. remain in, the United States until July 15, 1982. She remained
in the United States beyond her perrod of authorized stay. The applrcant was subsequently placed

.. into deportation proceedings and on January 3, 1983 the applicant was. granted voluntary departure '

with an alternate order of deportation. She was initially required to depart the United States on or
‘before April 3, 1983, she requested an extension of time to depart which was denied, and she was
subsequently ordered; to depart on or before May 6, 1983. She departed the Unrted States on or"
around November 30, 1991 and therefore departed: subject to-a deportation order. The applicant
misrepresented on her- December 17, 1991 immigrant visa appllcatron that she had not been deported
from the United ‘States within the Iast five years. She was admitted to the United States on.January -
27, 1992 as an 1mm1grant Inadrmssrbrhty is not contested on motion. The AAO therefore affirms
- that the applicant is inadmissible to the United States under section 212(a)(6)(C)(i) of the Act. The
apphcant S quahfymg relative for a waiver of this inadmissibility is her U.S. Crtrzen spouse

" Sectron 212(i) of the Act provides that a waiver .of the bar to admission 4 1s dependent first upon a

- showing that the bar imposes an extreme hardship on a ~qualifying; famrly member. Once extreme

hardship is established, it is but one favorable factor to.be considéred in the determination of
whether the Secretary should exercise discretion. See Matter of Mendez, 21 I&N Dec. 296 (BIA
1996) :

EXtreme hardship is- “not a definable term of fixed and inflexible content or meaning,” but
- “necessarily depends upon the facts and, circumstances peculiar to each case.” Matter of Hwang,
10 I&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes Gonzalez, the Board provided- a list of

factors it.deémed relevant in determrnlng whether an alien has established extreme hardship to a

qualrfyrng relative.. 22 I&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful

permanént resrdent or United States citizen spouse or parent in' this country; the qualifying relative’ s

family ties outside the United States; theconditions in the country or countries to which the qualifying

relative would  relocate and the extent of the qualifying relative’s ties in such countries; the financial
impact of departure from this country; and significant conditions.of health, partlcularly when tied to an
unavailability of suitable ‘medical care in the country to which the qualifying relative would relocate.

" Id. The Board added that not all of the foregoing factors need be analyzed in any grven case and
emphasized that the list of factors was not exclusive. Id. at 566. |

The Board has also held that the.common or typlcal results of removal .and- inadmissibility do not
constitute extreme hardship, and has listed certain individual hardship factors considered common
rather than extreme. Thése factors include: economic drsadvantage loss of current. employment,
‘inability to maintain one’s present standard of living,- 1nab111ty to pursue a chosen professron
separation from family members, severing ‘community ties, cultural read]ustment after living in the
United States for. many years, cultural adjustment of quahfylng relatives who have never lived
* outside the United States, inferior economic and educational opportunities in the foreign country, or
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inferior medical facﬂities in the foreign country. See generdlly Matter of Cervantes-Gonzalez, 22

* I&N Dec. at 568; Matter of Pilch, 21 1&N Dec. 627, 632-33 (BIA 1996); Matter of Ige, 20 I&N

Dec. 880, 883 (BIA 1994); Matter of Ngaz 19 I&N Dec. 245 246-47 (Comm’r 1984); Matter of
Kim, 15 1&N Dec. 88 89- 90 (BIA - 1974) Matter of Shaughnessy, 12 I&N Dec. 810, 813 (BIA
1968). ' :

.However; though hardships may' not be extreme when considered abstfactly or individually, the
Board has made it clear that “[r]elevant -factors, though not extreme in themselves, must be
considered in the aggregate in determining whether extreme hardshlp exists.” Matter of O-J -0-, 21
I&N Dec. 381, 383 (BIA 1996) (quotmg Matter of Ige, 20 1&N Dec. at 882). The adjudicator “must
consider the entire range of factors concerning hardship in their totality and determine whether the
combination of hardships takes the case! beyond those hardshlps ordinarily associated with
deportatron ” Id.

The actual hardshrp associated with an-abstract hardship factor such as family separation, economic
disadvantage, cultural readjustment, et cetera, differs in nature and severity depending on the unique
circumstances of each case, as does the cumulative hardship:a qualifying relative experiences as a
result of aggregated individual hardships. See, e.g., Matter of Bing Chih Kao and Mei Tsui Lin, 23
I&N Dec. 45, 51 (BIA 2001) (drstrngurshmg Matter of Pilch regardmg hardship faced by qualifying
- relatives on the basis of variations in the length of residence in the United States and the ability to
speak the language of the country to which they would relocate). For example, though family
separation has been found to be-a common result of inadmissibility or removal, separation from
family living in the United States can also be the most important single hardship factor in
considering hardship in the aggregate. See Salcido-Salcido v. I.N.S., 138 F.3d 1292 (9th Cir. 1998)
(quoting Contreras-Buenfil v. INS, 712 F.2d 401, 403 (Sth Crr 1983)); but see Matter of Ngai, 19
I&N Dec. at 247 (separation of spouse and children from applicant not extreme hardship due to
conflicting evidence in the record and because applicant and spouse had been voluntarily separated
from one another for 28 years) ‘Therefore, we consider 'the totality of the circumstances in
determmmg whether denial of admlssron would result in extreme hardship to a qualifying relative.

On motion, counsel claims that the spouse’s health has deteriorated. in the past two years, and
without the applicant present to help monitor his vital signs' and medication, his health would
deteriorate further. Counsel further asserts that the spouse would be financially distressed because
he would have to hire a dietician and possrbly a nurse to perform these activities. In support, counsel
- submits a letter from the spouse’s physician.. Therein, the physician indicates the spouse is being
treated for hypertension, hyperlipidemia, and diabetes, he is on a diet and exercise program, and he
is taking medications. The physician adds that the applicant has been helpful with the spouse’s diet
and daily blood sugar check. The applicant’s spouse contends in a previously submitted statement
that he receives a social security pension of $997 a month, and that he supplements that income with
earnings from the family restaurant business. A’ previously submitted Form 1040, U.S. Individual
TIncome Tax Return, indicates the applicant and her spouse had an adjusted gross income of $30,190
in 2008. Counsel moreover asserted that the apphcant S spouse cannot rely on the applrcant or any
- other family ; members for fmancral support
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On appeal, the AAO found that the applicant’s spouse would experlence extreme hardship upon
relocation. There is nothing in the present record 1nd1cat1ng this finding should be disturbed.
Therefore, the AAO affirms that the apphcant S spouse would suffer extreme hardship in the event
of relocation to Colombia. : : ~ ‘

The record does not establish, though that' the apphcant s spouse would experlence extreme
- hardship in the event of separation. Counsel contends that the spouse needs the applicant present to
~assist him with his medical issues. The spouse’s physician does indicate that the applicant has been

helpful with the spouse’s diet and daily blood sugar check. - However, there is no explanation or

evidence of record indicating why the apphcant is unable to momtor his own diet and blood sugar,
" nor is there any evidence to support counsel’s assertion that the spouse will need to hire a dietician
~or a nurse to perform these-tasks. Without supporting eV1dence the assertions of counsel will not
satisfy the applicant’s burden- of proof. The unsupported assertrons of counsel do not constitute
evidence. See Matter of Obaigbena, 19 1&N Dec. 533, 534 n.2 (BIA 1988); Matter of Laureano, 19
1&N Dec. 1, 3 n.2 (BIA 1983); Matter of Ramirez-Sanchez, 17:1&N Dec. 503, 506 (BIA 1980).

Additionally, despite submission'_of some evidence on income in 2008, the record does not contain

- sufficient evidence of the spouse’s current income or household expenses to support assertions of
financial hardship. The applicant further' fails to pr0V1det -any evidence regarding her current
earnings, and whether she would be able to contribute fmancmlly if she relocated to Colombia.
Without details and supporting evidence of the family’s expenses and income, the AAO is unable to
assess the nature and extent of fmanc1al hardshrp, if any, the appllcant s spouse will face.

" The apphcant S spouse states that he has been with the apphcant for many years before they were
married, that they have an intimate. and loving union, and that he depends on the applicant
emotionally. While the AAO acknowledges that the applicant’s spouse would face difficulties as a
result of the applicant’s inadmissibility, such as emotional issues, we do not find evidence of record
to demonstrate that his hardship would rise above the distress normally created when families are

'separated as a result of inadmissibility -or removal. In that the ‘record fails to provide sufficient
evidence to establish the financial, medical, emotional or' other- impacts of separation on the
applicant’s spouse are cumulatively above and beyond the hardshlps commonly experienced, the
AAO cannot conclude that he would suffer eéxtreme hardship if the waiver application is demed and
the applicant returns to. Colombla without her spouse. -

| AS'.explarned on appe_al, although the applreant has demonstréted that her spouse would experience

' extreme hardship if he relocated abroad to feside with the. applicant, we can find extreme hardship

warranting a waiver of inadmissibility ‘only where an apphcant has shown extreme hardship to a
- qualifying relative in the scenario of relocation and the scenario of separation. The AAO has long
interpreted the waiver provisions of the Act to require a showing of extreme hardship in both
possible scénarios, as a claim that a quallfymg relative will relocate and thereby suffer extreme
hardship can ¢asily be made for purposes of the waiver even where there is no actual intention to
relocate. Cf Matter of Ige, 20 I&N Dec. 880, 886 (BIA 1994). Furthermore, to relocate and suffer
extreme hardshrp, where remaining the United States and being separated from the applicant would
not result in extreme hatdship, is a matter of choice and not the result of inadmissibility. Id., also cf.
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Matter of Pilch, 21 I&N Dec. 627, 632-33 (BIA‘1"996) As the applicant has not demonstrated
extreme. hardship from separatron we cannot find that refusal of adm1ss10n would result in extreme
hardship to her spouse in thrs case ‘

In this case, the record does not contain suffrcrent evidence to show that the hardships faced by the
qualifying relative, considered in the aggregate, rise beyond the common results of removal or.
inadmissibility to the level of extreme hardship. The AAO .therefore finds that the applicant has

" failed to establish extreme hardship to her U:S. Citizen spouse as required under section 212(i) of the

Act. " As the applicant has not established extreme hardshrp to a qualifying family member. no
. purpose would be served in deterrnlnlng whether the applrcant merits a waiver as-a matter of
discretion. o :

In proceedings for a waiver of grounds of 1nadmlss1b111ty under section 212(i) of the Act the burden
of proving eligibility remains entrrely with the applicant. Sectlon 291 of the Act, 8 U.S.C. § 1361.
Here, the applicant has. not met. that burden Accordrngly, although the motion is granted, the
underlying application remains denied. ' R J '

" ORDER:  The motion is granted, but the underlying appliéation remains denied. .



