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DISCUSSION: The waiver application was denied by the Field Office Director, Vienha, Austria.
The matter is now before the Administrative Appeals Office (AAO) on appeal. The matter will be
‘ remanded to the field office director for further action.

The record reflects that the applicant is a native and citizen of Kosovo who was-found to be
inadmissible to the United States pursuant to section 212(a)(6)(C)(i) of the Act for willful
misrepresentation of a material fact in order to procure an immigration benefit. The applicant is
married to a U.S. citizen and seeks a waiver of inadmissibility pursuant to section 212(i) of the Act
in order to reside with her husband and child in the United States.

The field office director found that the applicant failed to establish extreme hardship to a quahfymg
relative and-denied the apphcatlon accordingly.

On appeal, the applicant contends her family will suffer economic, social, and moral hardship if her
waiver application is denied.

The record contains, inter alia: two letters from the applicant and an approved Petition for Alien
Relative (Form I-130). The entire record was reviewed and considered in rendering this dec1s1on on

. the appeal.

Section 212(a)(6)(C)(i) of the Act provides:

In general—Any alien who, by fraud or willfully misrepresenting a material fact,
seeks to procure (or has sought to procure or has procured) a visa, other
documentation, or admission into the United States or other benefit provided under
this Act is inadmissible.

Section 212(i) provides, in pertinent parf:

(1) The Attorney General [now Secretary of ‘Homelax{ld Security] may, in the
discretion of the Attorney General [now Secretary of Homeland Security], waive the
application of clause (i) of subsection (a)(6)(C) in the case of an immigrant who is the
spouse, son, or daughter of a United States citizen or of an alien lawfully admitted for
permanent residence, if it is established to the satisfaction of the [Secretary] that the
refusal of admission to the United States of such immigrant alien would result in
extreme hardshlp to the citizen or lawfully permanent resident spouse or parent of
such an alien .

In this case, the field office director found the applicant inadmissible under section 212(a)(6)(C)(i)
of the Act for willful misrepresentation of a material fact in order to procure an' immigration benefit.
Specifically, the field office director found that the applicant “admitted that she married her current
husband’s brother (who is a U.S. citizen) in order to immigrate to the U.S. to join her boyfriend,
who, at the time, resided in the U.S., waiting for the decision of his asylum application.”
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After a careful review of the record, the AAO remands the matter to the field office director as there is
insufficient documentation in the record to substantiate the applicant’s inadmissibility. It is well
established that fraud or willful misrepresentation of a material fact in the procurement or attempted
procurement of a visa, or other documentation, must be made to an authorized official of the United
States Government in order for excludability under section 212(a)(6)(C)(i) of the Act to be found.
See Matter of Y-G-, 20 1&N Dec. 794 (BIA 1994); Matter of D-L- & A-M-, 20 1&N Dec. 409 (BIA
1991); Matter of Shirdel, 19 1 & N Dec. 33 (BIA 1984); Matter of L-L-, 9 1 & N Dec. 324 (BIA
1961). ‘

In this case, there is no evidence in the record showing that a Form I-130 petition for alien relative was
ever filed on her behalf by her husband’s brother, or that the applicant ever applied for admission to the
United States or any other benefit under the Act based on her marriage to her husband’s brother.
Although the applicant admits she married her husband’s brother with the intent to immigrate to the
United States, there is no evidence in the record establishing that she misrepresented this material fact to
a U.S. government official. As such, the AAO finds that there is insufficient evidence in the record to
support a finding of inadmissibility under section 212%a)(6)(C)(i) of the Act.

The AAO remands the matter to the field office director to re-evaluate whether the applicant is
inadmissible under section 212(a)(6)(C)(i) of the Act for fraud or willful misrepresentation of a
material fact in order to obtain an immigration benefit. The field office director shall issue a new
decision addressing the specific actions the applicant took which would render her inadmissible. The
new decision, if adveise to the applicant, is to be certified to the AAO for review. »

ORDER: The matter is remanded to the field office director for further proceedings consistent with
this decision. '



