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Application for Waive_ r .of Grounds ofl Inadmissibility under section 212(a)(9)( B )(v) of 
the Immigration and Nationality Act, 8 U.S.C. .§ 1182(a)(9)(B )(v), and 212(i) of the 

· Act, 8 U.S.C. § 1182(i), and Application for Permission to Reapply for Admission into 
the United States after Deportation ~r Removal under Section 212(a)(9)(A) of the 

Immigration and Nationality Act, 8 U.S.C. § 1182(a)(9)(A). 

ON BEHALF OF APPLICANT: · 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that ori~inally de~ided your case. Please be advised that 
any further inquiry that you might have concerning your case h,ust be made to that office 0 

If you believe the AAO inappropriately applied the law ij reaching its decision~ or you· have additional 

information that you wish to have considered, you may file~ motion.to reconsider or a motion to reopen in 
accordance with the instructions on Form· I-2908, Notic~ 9f Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a motion can be found at 8 C.F.R. § I 03.5. Do not file any motion 
directly with the AAO. Please be aware that 8 C.F.R. § I 03.is(a)(l )(i) requires any motion to be filed within 

30 days of the decision that ~he motion seeks to rec~.nsider or ~eopen. 

(\Than~~.·....;; 
-\~ 1V .... ,. a 

Ron Rosenberg 

Acting Chief, Administrative Appeals Office 
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DISCUSSION: The waiver application was denied by tlhe Field Office Director, San Salvador, El 
Salvador. The matter is now before the Administratite Appeals. Office (AAO) on appeal. The 
appeal will be dismissed. 

The applicant is a native and citizen of El Salvador who was found to be inadmissible to the United 
States under section 212(a)(9)(B)(i)(Il) ofthe Immigration and Nationality Act (the Act). 8 U.S.C. * 
ll82(a)(9)(B)(i)(II) for having been unlawfully present i~ the United States for rnore than one year; 
section 212(a)(6)(C)(i) of the Act, 8 U.S.C. § ll82da)(6)(C)(i), for attempting to procure an 
immigration benefit through fraud or misrepresent~tion; section 212(a)(9)(A), 8 U .S.C. * 

. I ' · . 

1182(a)(9)(A) as an alien previously removed; and section 212(a)(6)(B),, 8 U.S.C. § 1182(a)(6)(8). 
for failing to attend removal proceedings .and seeking . ~dmission to the United States 'within· five 
years of her subsequent departure. The applicant is the tieneficiary of an approved Petition for Alien 
Relative (Form 1-130). The applicant . seeks a wai~er of inadmissibility pursuant to· section 
212(a)(9)(B)(v) of the Act, 8 U.S.C. § 1182 (a)(9)(B)(v), and section 212(i), 8 U.S.C. -~ 1182(i), to 

reside in the United States with her U.S. citizen spouse.j The applicant has also filed an application 
for permission to reapply for admission under section 212(a)(9)(A)(iii) of the Act, 8 U.S.C. § 
1192(a)(9)(A)(iii). · 

When considering the applicant's request for waiver o~ these grounds of inadmissibility, the Field 
Office Director determined that the applicant was also inadmissible to the United States pursuant to 
section 212(a)(6)(B) of the Act for failing to attend renioval proceedings and seeking admission to 
the United States within five years of her subsequent ~emoval. The application was accordingly 
denied. TheField Office Director also denied the applidanfs Application for Permission to Re£ipply 
j(~r Ad~ission. into the. United States, after Deportatiof ·or Rem.oval (Fo:~ I-212) as a . matter of 
discretiOn statmg that It would serve no purpose · bec~use she IS not eligible for a watver. See 
Decisil}n of the Field Office Director dated September 19, 2011 . 

. . I . . 
On appeal counsel for the applicant contends that USCIS had no jurisdiction to consider the bar due 
to the applicant's in absentia removal order and that a consular office can deterri1ine the applicant 

· had a reasonable cause to miss her tourt date . . Counsel also asserts the Hreasonable cause" standard 
contained in the statute is lower than the · ·"exceptional circumstances" requirement for ·the 
immigration judge to. rescind an in absentia order and 1eopen such a case. With the appeal counsel 
submits a brief. The entire record was reviewed and considered in rendering a decision on the 
appeal. 

·Section 212(a)(6)(B) of the Act states: 

Failure to attend removal proceeding.- AQy.alien who without reasonable cause fails or 
refuses to attend or remain in attendance a~ a proceeding to determine the alien's 
inadmissibility or deportability and who weekJ admission to the United States within 5 
years of such aliens' subsequent departure or retnoval is inadmissible. 

The record reffects that the applicant entered ~e Uniled States in April 200 1,' and was issued a 
Notice to . Appear for ari immigration hearing, but friled to appear and was therefore ordered 
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removed in absentia pursuant to section 240(b)(5)(A) of the Act. The applicant departed the United 
States in April 2011. The applicant has not contested thbse facts. Rather, the applicant has argued 
that USCIS did not have jurisdiction to determine that tHe· applicant was inadmissible under section . 
212(a)(6)(B) of the Act, that the applications for waiver df inadmissibility and permission to reapply 
for admission should be approved, and that the reasonabre cause determination should be made by a 
consular officer. 

Counsel does not specifically assert that the applicant had reasonable cause for failing to attend her 
removal hearing, but rather states that this determinatiori is "reserved for the consulate." However, 

. the instant appeal relates to a Form I-60l ·application fo~ a waiver of inadmissibility arising under 
sections 212(g), (h), (i) or (a)(9)(B)(v) of the Act. Inadrhissibility under section 212(a){6)(B) of the 
Act and issues relating to determination of the "reasohable cause" excepqon thereto. is not the 

· subject of the Form 1-60 I and is not within the subject rhatter jurisdiction of the AAO to· adjudicate 
with this appeal. 

·The AAO's appellate authority in this case is limited to those matters that are within the scope of the 
Form 1-601 waiver application. The authority to adjudiJate appeals is delegated to the AAO by the 

. I 

Secretary of the Department of Homeland Security (DfiS) pursuant to the authority vested in her 
through the Homeland Security Act of 2002, Pub. L. 107-296. See DHS Delegation Number 0150.1 
(effective March I, ::2.003); see also 8 C.F.R. § 2.1 (2003~. The AAO exercises appellate jurisdiction 
over the matters described at 8. C.F.R. § 103.l(f)(3)(iid (as in effect on February 28, 2003). 1 The 
AAO .cannot exercise appellate jurisdictio~ over addit~onal matters on its own volition, or at the 
request of an applicant or petitioner. As a "statement of general ... applicability and future effect 
designed to implement, interpret, or prescribe law or policy," the creation of appeal rights for 
adjustment application denials meets the definition of an agency · "rule" under section 55 I of the 
Administrative Procedure. Act. The granting of appeal rights has a "substantive legal effect" because 
it is creating a new administrative "right," and it involv;es an economic interest (the fee). "If a rllle 
creates rights, assigns duties, or imposes obligations, the basic tenor of which is not already outlined 
in the law itself, then it is substantive." La Casa Del Co~valeciimte v. Sullivan, 965 F.2d 1175, 1178 
(1st Cir. 1992). All substantive .or legislative rule m'aking requires notice and comment in the 
Federal Register. 

Under 8 C.F.R.§ 103.l(f)(3)(iii)(F) (as in .effect on February 28, 2003), the AAO has authority to 
~djudicate"[a]ppl_ications for waiver of certain groundslof excludability ~now inadmissi~iiityl und~r 
§ 212.7(a) of this chapter." 8 C.F.R. § 212.7(a)(10 currently provtdcs that an alien who IS 

· inadmis~ible and eligible for a waiver may apply fdr a waiver:. on a form designated by U.S. 
Citizenship and Immigration Services (USCIS) in accoJdance with the form instructions. A waiver. 
if granted, applies to those grounds of inadmissibilit~ and "to those crimes, events or incidents 

' Althoogh 8 C.F.R. § 103(0(3)0ii), " ineffect on Febroary J 2003, was 'Dhseqoently omitted from the Code of 

Federal Regulations, courts have recognized that DHS continues flo delegate appellate aut h. ority to the AA.O consistent 
with that regulation. See U.S. v. Gonzalez & Gonzalez Bonds an Insurance Agency. Inc .. 728 F.Supp.2d I 077. I OR2-

1083 (N.D. Cal. 2010); see also Rahrrum v. Napolitano, 814 F.Sup .2d 1098, 1103 (W.D. Washington 20'11 ). 
. I . 
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specified in the application for waiver." 8 C.F.R. § 212.7(a). The form instructions for the Form 1-
601,2 to which 8 C.F.R. § 212.7(a) refers, further defines the classes of aliens who may file a Form 1-
601' and the form itself provides a list of each ground of ihadmissibility that can be waived, allowing 

· the applicant .to check a box next to those grounds for wfuich the applicant seeks a waiver. As there 
is no statutory basis .towaive inadmissibility under sectioh 212(a)(6)(B) of the Act, neither the Form 
1-601 n.or t~e instructions for Form 1-601 list this ground bf inadmissibility. 

The object of the For~ I-601 waiver appiication, in the !context of an application for an immigrant 
visa filed at a consulate or embassy abroad, is to remove ·inadmissibility as a basis of ineligibility for 
that visa. An alien is not required to file a separatb waiver application for each ground of 
inadmissibility, but rather one application that, if approvbd, extends to all inadmissibilities specified 
in the application. However, where an alien is subject tb an inadmissibility that cannot be waived, 
approval of the waiver application would not have the iniended effect. Thus, no purpose is served in · 
adjudicating such a waiver application, and USCIS m~y deny it for that reason · as a matter of 
discretion. Cf Matter of 1- F- D-, 10 l¢tN Dec. 694 (Rel Comm. 1963). 

Counsel addresses. the decision of the Field Office Direclor and asserts that the consulat~ rat~er than 
the USCIS Field Office has jurisdiction to determine wHether the applicant has shown a reasonable 
cause for her failure to attend her removal proceeding.! As the AAO lacks jurisdiction to review 
issues related to inadmissibility under section 212(a)(6)(B) of the Act, we will not evaluate the 
claims presented and find that no purpose is served in a~judicating the applicant's application for a 

. I . 

waiver of inadmissibility pu.rsuant t~ secti.on 212(a)(~)(Bt(v) and .212(i)of the AcL . · · . . . . · 

The AAO notes that the Fteld Offtce Dtrectot demed the applicant's Form 1-212 Appltcatton tor 
Permission to Reapply for Admission into the United St~tes After Deportation or Removal (Form 1-

. 212) in the same decision. Matter of Martinez-Torres, j10 I&N Dec. 776 (reg. Comm. 1964) held 
that an application for permission to reapply for admission is denied, in the exercise of discretion, to 

. . . I . 

an alien who is mandatorily inadmissible to the United ~tates Linder another section of the Act. and 
no purpose would be served in granting the application. As the applicant was found . to be 
inadmissible under section 212(a)(6)(B) of the Act nd purpose would be served in granting the 
applicant's Form 1-212. · 

Section 291 of the Act, 8 U.S.C. § 1361, provides tha~ the burden of proof is on the applicant to 
establish eligibility for the benefit sought. The applicarlt has failed to overcome .the basis of denial 
of her Form 1-601 waiver application. 

ORDER: The appeal is dismissed. 

2 http://www.uscis.gov/files/form/i-60 I instr.pdf 


