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U.S. Citizenship and Immigration Services 
()ffice of Ad171inistrative Appeals MS 2090 
20 Massachusetts A venue NW 
Washingt'l,n. pc 205~9-,7090 
U.S.l;ltiZenshlp 
and Immigration. 
Services · 

DATE: JAN 0 2 2013 
/ 1i . • •• 

Office: MOSCOW, RUSSIA Fll...E: 

IN RE:· Applicant: 
' f 

. . : . 

APPLICATION: 
· , f . -

·· Application for ·W,aiver of Grounds .of Inadmissibility pursuant to Section 212(i) 
of the inllitigrat!miland Nationality Act, 8 U.S.C. § 1182(i). · ·· 

·, !I . 

r 
I! 

O:N BEHALF OF APPLICANT: · 

,, ,, ' 

INSTRUCTIONS: 
I' 

Enclosed pieas~ find the decision of the Administrative Appeals Office in ·your ·case. All of the 
. . ' • 'I . . . 

· documents r~lated to this matter have beeq returned to the office that originally decided your case. Please 
be advised that any further inquiry that yo4 might have concerning your case must be made to that office. 

. . !i ' . . . 

., Thank you; 

· ~·' ·'-' · ·~ ~;:,/ . ·· .. ·• . .· 

Ron Rosenberg 
Acting Chfef, Aqministrative Appeals ()ffi~e 

. . . . . . ' ~ . . ' 
I, 

-· .: . 

-. _. -, . . 
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:n:nSClU§SKON: The waiver applicat~on was denied by th~ Field Office Director, Moscow, 
Russia, and is now before the Adminiskative Appeals Office (AAO) on appeal. The appeal will 
. . . . • . • • . 11 I . 

be sustained. . ii · . . . . ' . ., ' 

; ' 

The · applicant is a native ~d Citizen o~ Ukraine who was found to be inaqinissibh! to the. United 
States undef"section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 
1182(a)(6)(C)(i), fqr· attempting to pr~ure a vis·a or admis;ion to·the United States through fraud 

·. • . . ' I, 

or. misrepresentation. The applicant fS t.he spouse of a lawful permanent resident and is the 
beneficiar~ ·of an approved Petition !:for Alien Relative. The . applicant seeks a waiver of 
in~dmissibility pursuant to section 212(i) of the Act, 8 U.S.C. § 1182(i), in order to remain in the 
United States 'Yitli her lawful permarte~t resident spouse. 

. ;' . i ~ 

. The Field . Office p~ector concluded,: that the applicant had failed to demonstrate extreme 
. hardship to her qualifying spouse and denied the application accordingly. See Decision of Field 
Office DirectO'r, dated October 31,20~U. The Director also found that the applicant failed to 
demonstrate that she merited a waiver ih the exercise of discretion. Id. , . ·. ~ • . \! . ' 

• • • -i • 
I . ' 

On appeal; coun!)ei for the applicant asserts that the Director erred in denying the applicant's 
waiver application. He states that ilie qualifying spouse's medical, emotional, and fmancial 
difficulties will amouht to extremeh~dship if the applicant is not penhitted to join him in the 
United Sta~e~ or if he I)iust relocate to lJkraine. Counsel's Brief. .. . _ . . ' . .. . 

The documentation in the record inclu~es, but is not limited to: counsel's brief; statements from 
the applicant's ~pouse ~d U.S. citizen1idaughter; letters from the qualifying spouse's friends and 
doctor; a psychosocial assessment; em~loyment records; financial records; phone records; and a 
job offer for t.he applicant. · The en*e record was reviewed and considered in rendering a 
decision o~ th~ appeal. . · · · 

Section 212(a)(6)(C) oftlie Act provid~s, in pertinent part: 
. . ; . . !; . ·. 

(i) Aily aiien .who, .byofraud oriiwillfully misrepresenting a material fact, seeks to 
.~ procure .. ( or haS sought; to proct4"e or haS procured) ~· visa, other documentation, or 

admission into ·the . United. st4tes or · dther. beneqt provided under this Act is · 
inadmissible. 

Section 2l2(i) of ~e Act provides: . . . ~ . . 

(1) The [Secretary] . may, J,in the discretion · of the [Secretary], waive the 
applicationofclause (i)ilof subsection '(a)(6)(C) in the case of an alien who 

)stile 'sp.ouse, son. or ¥ughter of a United . S~ates citizen or ofan alien 
· · l~wfully admitted for !permanent residence, if it is estab_lished to the 
. satist'ac~ion of the [Secretary] that the. refusal of admission to the United 
.· States of such · immignfut ali~n would result in extreme hardship to the 
citizel?- br la~lly resid~nt spouse or parent of such an alien. 
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In. the present ·case, the ·record reflects. that the applicant attempted to enter the United States as a 
yisi~or for .J.Jleasill-e on May is, 2000 ~y presenting a photo-switched ,Russian passport bearing 
the name of ailot}let indiv:i"ual. Durirlg secondary inspection, she maintained that the passport 
and the yiSa it contamed were gen4ine ·and that she · was the individual named on those 
documents. The applicant \\fas found inadmissible and was refused entry. The applicant is 
therefore inadmissible under s¢ction 2~2(a)(6)(C)(i) of the Act for having attempted to procure a 
visa or admission to.: the Unit~ States ~ough fraud or misrepresentation. She does not contest 
this fmding of inadmissibility on app~al. She is eligible to apply for a waiver ~der section 
212(i) of the Act as the spous~ of a lawful permanentresident. 

Section 212(i) of the A.ct provides that1a waiver of the bar to admission is dependent first upon a 
showing th~t the bar ifuposes .:an extteine hardship on a qualifying f~ily member. Hardship · to 
the applic~~ or to her U $. citize11 da~ghter can .only be considered insofar as it causes extretp.e 
hardship tq her qualifying spouse. On~ extreme hardship is established; it is but one favorable 
factor to be con~idered in the ;determirtation of whether. the Secretary should exercise discretion . . 

. . -· . .. . . I ·. . 
See Matter of Mendez, 21 I&N Pee. 29.6 (BIA 1996). · . . . · . 

Extreme har<,l~hip is "not adefmabl~ term of fixed and inflexible content or meaning,'' but 
"necessarily depends upon the facts and circumstances peculiar to each case." Matter of Hwang, 

c ' ' • ' ' ' ~ ' ' 

10 I&N Dec. ~#8, 451 (BJA 1964 ). . Ih Matter of Cervantes-Gonzalez, the Board of Immigration 
Appeals· (Board) ptovidea a list of fact~rs it deemed .relevant in determfuin.g whether an alien has 
established extreme harqShip to a qual~g relative. 22 i&N Dec. 560, 565 (BIA 1999). The 
factors indude the presence .. of. a lawfulj perinanent resident or U.S. citizen spouse or parent in this 
country; the qualifying relative's famil'Jities outside the United States; the conditions in the country 
or countries to which the qualifying }:'elative would n~locate and the extent of the . qualifying 
relative's ties in such CoW1tries; the fm~cial impact of departure from this country; and significant 
conditions Of health, ·particularly wheri tied to .an unavailability of suitable medical care in the 
country to which the qualifying relativ~ would relocate. I d. The Board added that not all of the 
foregoing factors need be analyzed in imy given case and emphasized that the list of factors was 
not excltisive~ . I d. at 566. ' 

' ' 

The Board ~as also held that the co~Illlton or t)J>ical results of removal and inadmissibility do not 
constitute extreme harqship,' and h~ listed certaiil individual hardship factors considered 

. coiilillon rather than extreme: . These: factors include: ec~nomic . disadvantage, loss of current 
· employment,'· inability ·to Irtaintain one?s present standard of living, in,ability to pursue a chosen 

profession, separation froin family -niembers, severing community ties, cultural readjustment 
alter living iii the . United States fot ril~y years, cultural· adjustment of qualifying relatives who 

-·· · h~v.e n_yver lived ou!sid~ the United· ~tates, inferior economic and· educational opportunities in 
the foreign country, or ~erior medica1. facilities in the foreign country. · See generally Matter of 
Cervante~~Gonzalez, 22 I&N Dec. at 5~8; Matter of Pilch, 21 I&N Dec. 627,'632-33 (BIA 1996); 
Matter of lge, 20 I&N Dec. 880, 883)~ (BIA 1994); Matter of Ngai, 19 l&N· Dec. 245, 246-47 

_ (Comm'r'j9~4); Matter ofKim, 15 I&~ Dec . . 88, 89-:90 (BIA 1974); Matter of Shaughnessy, 12 
I&N Dec. 8~0, 813 (BIA 1968). . ' . 

. ' 
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However, though hardships may not be extr~ine when considered abstractly or individually, the 
Board h~s made it clear that ''[r]elevant factors, though not extreme in themselves, must be 
considered in the aggregate in: determining whether extreme hardship exists." Matter of 0-J-0-, 
21 I&N Dec. 381,"383 (iHA 1996) (quoting Matter ofige, 20 I&N Dec. at 88Z). The adjudicator 
"must cqnsider the entire range of factors concerning hardship in their totality and determine 
whether the combination of hardships 'takes the case beyond those hardships ordinarily 

. r . , . 

associated wi.th deportation." ld. 

The actu~~ Q,ardship assochit~d with an abstract hardship factor such. as family separation, 
economic ~i~advantage, cultw;al readjustment, et cetera, differs in nature and severity depending 
on the unigue circumstances of each case, as does the cumulative hardship a qualifying relative 

· experienceS as a result of aggregated ifldividual hardships. See, e.g;, Matter of Bing Chih Kao 
and Mei fsui Lin, 23 I&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch regarding 
hardship faced by qualifying relatives on the basis of variations in the length of residence in the 
United States and the ability to speak the language of the country to. which they would relocate). 
For example, though family separation has been found to be a common result of inadmissibility 
or removal, separation from family living in the United States can also be the most important. 
single hardship factor in considering hardship. in.the aggregate. See Salcido-Salcido .v. INS, 13.8 
F.3d .1292, l293 (9th pir. 19~8) (quoting Contreras-Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 
1983)); but see Matter of Ngai, f9 I&N Dec. at 247 (separation of spouse and children from 
apptic~t not e~tre~e hardship due to conflicting evidence in the record and because applicant 
and spouse l.lad been voluntarily sep~ated from one another for 28 years) .. Therefore; we 
consider the totality . of the circumstances in determining whether denial of admission would 
result in ~xtreme hardship to a qualifyfugrelative. 

The AAO finds that the qualifying spouse will suffer extreme hardship on separation from the 
applicant if the waiver application is denied. The qualifying spouse states that separation from 
the applicant has been extremely difficult for him. He indicates that he depends on the applicant 
for emotional and psychological support and has been depressed in her absence, resulting in 
diftlculties·concentrating at w'brk and trouble sleeping. The qualifying spouse's friends confirm 
that he has appeared depressed and withdrawn in the applicant's absence and that the separation 
has caused a dramatic change in his ·personality.·· See Letters from and 

. · His daughter has also noted that he has appeared very nervous and irritable. See 
Psyc~osocial Assessment, ~ dated March 8, 2011. The psychosocial assessment 
indiCates .~at· the qualifying spouse suffers from depression and anxiety as. a result of the 
applicant's. absence. and that he has struggled with extreme sadness, difficulty sleeping, 
irritability, pom concentration at work, and high blood pressure. Id. A letter from his doctor 
confirms· th~t he has· high, blood pressure in addition to hypercholesterolemia, lumbar 

· degenerative disc disease, and knee pain/right knee osteoalthritis. See Letter from 
M.D., dated November 22,2011. 

The qualifying . spouse. has also. experienced f1llancial hardship. because he has been supporting 
the applicaht ·in Ukraine. The record .contains numerous ·money transfer receipts indicating 
regular payments to the applicant. The qualifying spouse's. severe depression, which has 
negative~y affected his job performance and his rela:tionships with others, as well as. his other 

. ' 
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illnesses and his fmancial difficulties, constitut~ .extreme hardship when considered in the 
aggtegat~ .. · S~e Matter of0-1-b-, 21 I&N Dec. 381, 383 (BIA1996). 

The AAO also. fmds that the· qualifying spouse would suffer extreme hardship if he were to 
relQcate ~o Ukraine. The qQalifying spouse note~ that he has severe arthritis for which he must 
receive regular care ... He states that he would lose his health insurance if he moved to Ukraine 
and that his condition woul9 worsen because he ·. would be unable to obtain adequate 1 or 
affordable care there. The u;s. Department of State "strongly recommend[s]" that individuals 
with existing' ·health problems 'not travel to Ukraine due to inadequate medical facilities and very · 
Jiiilited accessibility · for .those with disabilities. U.S. Departmtmt of State, Country Specific 
lnforinatimz: Ukraine. An. eiilergencyresponse can. sometimes take. hours, individuals who a:re 
hospitaliz~d mu~t provide their own bandages, medication, and fOOd, and patients may be asked 

· to pay in cash' j>rior to receiving even emergency treatment. 1d. The record therefore establishes 
that the q\uilifring spo~se would have difficulty receiving necessary medical care in Ukraine . 

. Ad<;litionally, relocation· to Ukraine would result in the qualifying spouse's separation from his 
U.S. citizen daughter; with whom he is close. The-psychosocial asses-sment indicates that the 
qualifying spouse's depression is: partially caused by his inability to protect his daughter from her 
sadness relating to the absence of the applicant. The assessment therefore recommends that the 
entire family be reunited to avoid further damage to the qualifyirig spouse' s mental health. See 
Psychosocial Assessment. ~e negative impact of relocatio11 on the qualifying spouse's serious . 
physical and mental health problems, when considered together,- would amount to extreme 

· .. hardship for-him in Ukraine. -See Matter of 0-J-0-, 21 I&N Dec. at 383; Matter ofCervantes­
. Gonzalez, i2 ~&N Dec. 560, 565-66 (BIA 1999). The AAO therefore fm~s that the applicant has 

established extreme hardship to her lawful permanent resident spouse-as -required tinder section 
212(i) of the A..ct. . · · 

In · that the ~pplicant has ·established ·that the bat to her admission would result in extreme 
hardship to a qualifying relatiye, the AAO now turns to a consideratio11 of whether the applicant 
merits a waiver of inadmissibility as a matter of discretion. In discretionary matters, the 
applicant · bears the butden of proving eligibility in terms of equities in the United States which 

. are not 9utweighed by adverse factors. See Matter of T-S-Y-, 7 I&N Dec. 582 (BIA 1957). 

In ev~luating whether, . . .. relief is warranted in._the· exercise of discretion, the 
faCtors adverse to the ·alien include th_e· nature and underlying circumstances of . 
the exClusion ground at issue, the' presence of additional significant violations of 
this country's i~gration laws, th~ existence of a ·criminal record, and if so, its 
nature and seriousries$, and the presence of other evidence indicative of the 
alien's bad character or undesirability as a permanent resident of this country. 
The favorable considerations include fartiily ties in the United States, residence · 
of long_ duration in this country (particularly where aliep began i:esid¢ncy at a 
ymfug'age), eviden~e of hardship to the alien .and his family if he is excluded 

. ~d deported, serVic~ in this country's Armed · Forces, a history of · stable 
employment, the existence of property or business ties, evidence of value or. 
service· in the . COII1II1unity, evidence of genuine rehabilitation if a crimimil record 
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exists, and other evidence attesting to the alien's good character (e.g., affidavits 
·· frorrdainily, fri¢nds and responsible coinJnunity representatives). ·· 

' -·. : ' ' : :· ., / . ' . - . ~ ' . . . . 

. • • " · . r. . . 

. Matter: of Mendez, 21 I&N Dec. 296,301 (BIA 1996). The AAO must then "balance the adverse 
factors ev~qencing aii alien's Undesirability as a permanent resident with the social and humane 
consiqeratiog.~ pr~sented on the alien's behalf to determine whether the grant of relief in the 
exercise i>f discretion appears· to be in the best interests of the country." /d. at 300.. (Citations 
9mitted). ! 

The favorable factors in . this case include the extreme hardship the qualifying spouse would 
·suffer if the applicant's waiver application were denied, the difficulties the applicant's u.s: 
citizen daughter has faced in her mother's absence, and the fact that the applicant has an existing 
job offer ip the United ~tates.'. See Letterfrom . The unfavorable factor is 
the applicant's attempt to enter the. United Stat~s with a passport and visa that did not belong to 
her. · · · ·· 

. . 

Although the applicant's violation of irtunigratio~ law cannot be condoned, the positive factors 
.in. this case outweigh t}.le . negativ~ factors. In these proceedings, the burden of. establishing 

· eligibility for the waiver res~s entirely, with the applicant. See section 291 of the Act, 8 U.S.C. 
§ l361. In ~is case; f.Pe applicant has met her burden and the appeal will be sustained. . - ~ . ' . 

ORDE~: T~e appeal i~ S\JStained. : . 

• l o 

,.J. 

' .. : 


