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ON BEHALF OF.APPLICANT:

INST-RUCTIONS: :

Enclosed please find the decision of the Administrative Appeals Office in your case.” All of the documents
related to this'matier have been returned to the office that originally decided your case. Pleasce be advised that
any further inquiry thal you m,ight' have concerning your case must be made to that office.

If you believe the AAO mdppropndtely applied the law in redchmg its decision, or you have additional
information that you wish to have considered, you may file a motion ‘to reconsider or a motion to reopen in
accordance with the instructions on Form I- 290B, Notice of Appeal or.Motion, with a fee of $630. The -
‘speuhc requirements for filing such.a motion can be found at 8 C.F.R. § 103.5. Do not file any motion
~directly with the AAO. Pleasc be aware that 8 C.F.R: § 103. S(a)(l)(l) requnr(,s any-motion to be hlcd within
30 days of the decision lhal lhe motion seeks to reconsider or reopen

Thank vy, u;‘ ) :
§rA g Vgt

Ron Rosenberg
Actmg Chief, Admlmslrd(wc Appcdls Office

. Www.uscis.gov
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DISCUSSION: The. waiver application was denied by the Field Office Direclor Columbus, Ohio.
The matter 1s ‘now- before the Admrnrslratrve Appeals Offrce (AAO) on appedl The appeal will be
dismissed. : :

The applicant is a native and citizen of the’ Republic of Benin who was found to be inadmissible to.
the United States under section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1182(a)(6)(C)(i), for procuring admission into the United States by fraud or the willful
misrepresentation of a material fact. The applicant is the beneficiary of an approved Petition for
Alien Relative (Form 1-130).. The applicant seeks a waiver of inadmissibility pursuant to section
212(i) of the Act, 8 U.S.C. § 1182(i), to live with his U.S. citizen spouse. ,

The Field Office Director found that the applicant failed to establish that his qualifying relative
would experience extreme hardship as a consequence of his inadmissibility. The application was
denied accordingly. See Decision of the Field Office Director, dated October 6, 2011.

On appeal the applrcant S. attomey assefts that the Freld Office Director erred by denying the
applicant’s waiver apphcatron and ‘that the applicant submitted sufficient evidence to demonstrate
~that the . qualifying spouse will experience extrerme hardship should the applicant’s - waiver
~ application be denied.. The applicant’s attorney also indicates that the applicant “innocently
mistakenly” stated that he was married?onhis nonimmigrant visa application.

The record contains an Applrcanon for Waiver of Grounds of Inadmissibility (Form [- 60]) a Notice
of Appeal or Motion (Form I- 2908) affidavits from the qualifying spouse and applicant;
relationship and identification documeénts for the applicant and qualifying spouee divorce
documentation regarding the qualifying:spouse’s prior spouses; medical documentation regarding
the qualifying spouse; financial documentation; documents responding to the Notice of Intent to
Deny the Form I-130; photographs; an Application to Register Permanent Residence or Adjust
Status (Form 1-485) and an approved Form 1-130. The entire record was reviewed dand considered in
rendering a decrsron on the appeal.

#

Sectron 212(a)(6)(C) of the Act provrdes in pertrnent part:

(1) Any alien. who,- by fraud or- wrllfully mrsrepresentmg a matenal fact, eeeks to
procure (or has sought to procure or has procured) a visa, other documenlauon or
admission into the -United States or other .benefit provrded under this Act is
inadmissible. :

The record indicates that: the applicant claimed to be married.to the mother of
his child,, on his nonimmigrant visa application, which he signed on November 25, 2008. However
during his September 21, 2011 interview with U.S. 'Citizenship and Immigration Services (USCIS)
~ to adjust status, the applicant denied that he was married in Benm and also denied that he clarmed to
be marrred on his nommmrgram visa applrcatron

The applicant explains on appeal that because he and | have a child, it is customary
in Benin for people to refer to the couple as married. The applicant, his mother, his sister,
her parents and a,frrend indicate in affidavits that the applicant and
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were never married.. The record also contains a “Certificate of Bachelorhood” from' the mayor of
‘Cotonou City, %howmg that the applicant was single in Benin. The affidavits from the applicant’s
mother his sister and. parents indicate that the apphcant and were

“never married elther traditionally, customarily or legally.” However, none of the affidavits
provided in support of the applicant’s-explanation indicate that it is customary in Benin to refer to
couples who have children together as married. Further, the applicant knew that he was not married
when he dfflrmatrvely indicated on his-nonimmigrant visa application that he was married and added

name as his spouse and her date of birth to the apphcatron

In consndermg whether the mrsrepresentatlon on the: apphcants nommmlgrant visa apphedtron bars
his admission to. the United States pursuant to section 212( a)( 6)( C)( i) of the Act, the AAO will
first consider whether itisa materral mlsrepresentatron for immigration purposes.

The Supreme Court in Kungys v. Umted States 485 U.S. 759 (1988) found that the test of whether
+ concealments. or mlsrepresentatlons were “material” ‘was whether they could be shown by clear,
unequivocal, and convincing evidence to be predictably capable of affecting, i.e., to have had a
natural tendency to affect Umted States’ Cltrzenshlp and Immigration Services (USCIS) decisions. In
addition, Matter of S- and B-C-, 9 1&N Déc. 436 (BIA 1960 AG 1961) states that the elemenl% of a
‘vmaterlal misrepresentation are as follows: .

A mtsrepresentatlon made in connectlon with an apphcatron for visa or other
documents or with entry mto the United States, is materlal if elther

' ': a. the alien rs'excludab,leon-the‘true fa'cts, or

“ b. the mrsrepresentatron tends to shut off a lme of i 1nqu1ry which is
relevant to the alien's ehgrbthty and which might we]l have resulted in
proper determination thd[ he be excluded. '

Matter ofS- and B»C- 9'1&N Dec’.‘436 448-44"9 (AG 1'961).

Moreover, an intent to, decerve is not a required element for a wrllful mlsrepreqentatton of a mdterldl »
fact. See Matter of Kai ng Hui, 15 1&N Dec. 288, 289-90 (BIA 1975)

In this case, the apphcants mlsrepresentatlon of his marital status on his nonimmigrant , visa .
application constitutes a material misrepresentation under the Act. By stating that he was marned
-the AAO.finds that the applicant cut off a line of inquiry that was-relevant to his request for a
nommmlgrant visa-and which mrght have resulted in a denial of his nonimmigrant visa application. '
under section 214(b) of the Act. Accordingly, the applicant obtained an'immigration benefit through
the willful mlsrepreqentatlon of a material fact and is barred from admlssron to the United States
under: sectlon 212( a)( 6)( C)( 1) of the Act

Section 212(1) of the ACt‘provrdes;m, per.tm’e’nt_ part:’

(1) The Attorney General [now the Sec"re_tary of Homeland Security (Secretary)]
- 'may, in"the discretion -of the Attorney- General [Secretary], waive the
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application of clause (i) of subsection (a)(6)(C) in the case of an alien who is
the spouse, son or’ daughter of a United States citizen or of an alien lawfully
.admitted for permanent residerice, if it is established to the satisfaction of the
Attorney General [Secretdry] that the refusal of admission to the United States
of such immigrant allen would result in extreme hardshlp to the szen or
lawfully resident spouse or parent of such an alien.

' A waiver.of inadmissibility under section 212(1) of the Act is dependent on & Showmg lhat the bar (o
admission imposes extreme-hardship on a quallfymg relative, which includes the U.S. citizen or
lawfully resident spouse or parent of the applicant.” The applicant’s wife is the only qualifying
relative in this case. If extreme hardship to a qualifying relative is established, the applicant is

- statutorily eligible fof a waiver, and USCIS then assesses whether a favorable exercise of discretion
is warranted. See Matter ‘of Me/zdez-Modeez, 21 ‘I&N Dec. 296, 301 (BIA 1996). '

Extreme hardship is “not a deﬁnable term of ﬁxed and inflexible content or meanmg " but
“necessarily depends upon the facts and circumstances peculiar to each case.” Matter of Hwang,
10 1&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, the Board provided a list of
factors it deemed relevant in determining whether an alien has established extreme hardship to a
qualifying relative. .22 I&N Dec. 560, 565 (BIA 1999).. The factors include the presence of a lawful
' permanent resident or United States citizen spouse or- parent in this country; theé qualitying relative’s
family ties outside the United States; the conditions in the.country or countries to which the qualifying
“relative would relocate and the extent of the qualifying relative’s ties in such countries; the financial
impact of departure from this country; and significant conditions of health, particularly when tied to an
unavailability of suitable medical care in the country to which the qualifying relative would relocate.
Id. The Board added that not all of the foregoing factors need be analyzed in any gwen case and
emphasmed that the list of factors was not exclusive. Id. at 566.

The Board has also held that the eorﬁmon or typical results of removal and inadmissibility do not
constitute extreme hardship, and has listed certain individual hardship factors considered common
rather than extreme. These factors include: economic disadvantage, loss of current employment,
inability to maintain one’s present standard of living, inability to pursue a chosen profession,
' separation from famlly members, sevéring community ties, cultural readjustment after living in the
United States for many years, cultural adjustment. of qualifying relatives who have never lived
outside the United States, inferior economic and educational opportunities in the foreign country, or
inferior medical facilities in the foreign country. See generally Matter of Cervantes-Gonzalez, 22
- 1&N Dec. at 568; Matter of Pilch, 21 1&N Dec. 627, 632-33 (BIA 1996); Matter of Ige, 20 I&N Dec.
880, 883 (BIA 1994); Matter of Ngai, 19 1&N Dec. 245, 246-47 (Comm’r 1984); Mauter of Kim, 15
1&N Dec. 88, 89-90 (BIA 1974) Matter of Shaughnessy, 12 I&N Dec. 810, 813 (BIA 1968)

However, though hardshlps may’ not be extremie when:consxdered abstractly or individually, the
Board has made it clear: that -“[r]elevant factors, though not extreme in themselves, must be
considered in the- aggregate in determining whether extreme hardship exists.” Matter of O-J-O-, 21
[&N Dec. 381, 383 (BIA 1996) (quoting Matter of Ige, 20 I&N Dec. at 882). The adjudicator * ‘must
consider the €ntire range of factors concerning hardsh1p in their totality and determine whether the
combination of hardships takes the case beyond those hardshlp% ordmarlly associated with
deportation.” Id.
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The actual hardship associated with an abstract hardship factor such as family separation, economic
disadvantage, cultural readjustment, et cetera, differs in nature and severity depending on the-unique
circumstances of each.case, as does the cumulative hardship a qualifying relative experiences as a
result of aggregated individual hardships. See, e.g., Matter of Bing Chih Kao and Mei Tsui Lin, 23
I&N Dec. 45, 51 (BIA 2001).(distinguishing Matter of Pilch regarding hardship faced by qualifying
relatives on the basis of variations in the length of résidence in the United States and the ability to
speak the language of the Country‘ to which they would relocate).- For example, though family
separation has been found to be a common result of inadmissibility or removal, separation from .
family living in the United States can also be the most Important single hardship factor in
- considering hardship in the aggregate. See Salcido-Salcido, 138 F.3d at 1293 (quoting Contreras-.
Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see Matter of Ngai, 19 1&N Dec. al 247
(separation of spouse and children from applicant not extreme hardship due to conflicting evidence
in the record and because applicant and spouse had been voluntarily separated from one another for
28 years). Therefore, we consider the totality of the circumstances in determining whether denic dof -
admissmn Would result in extreme hardship to a qualifying relative.

The AAO finds that the dpplicant failed to establish that his qualifying spouse would suffer extreme
hardship if she remained inthe United Stdtes and the applicant returned to Benin. The qualifying
spouse states that she would suffer emotional, physical and financial hardships without the
applicant’s support. With regard to her emotional hardships, the record contains affidavits from the
applicant.and qualifying spouse stating that she suffers from bipolar disorder, anxiety and manic
depression. . The record also contains two pages of medical records for the qualifying spouse,
consisting of lab results and. handwritten and typed progress notes; the notes indicate that the
applicant has “possible bipolar disord'er""’ based on her statements about- earlier didgnoses to the
physician, and a history of depression. She is being treated with medication. Similarly, the
applicant and his qualifying relative state that she suffers from other medical issues, including
asthma and heart problems. The record contains medical notes from August 2011, when the
qualifying spouse went to an emergency room with heart palpitations. The medical documents
submitted with respect to the qualifying spouse’s psychological and medical conditions were -
prepared for review by medical professionals and do not contain a clear explanation of the current
medical condition of the qualifying spouse. Absent an explanation in plain language fronmi the -
treating physician of the exact nature and severity of any condition and a description of any
treatment or family assistance needed, the AAO -is not in the- position to reach conclusions
concerning the eeverlty ofa medlcal condition or the treatment needed.

N With respect to the. qualifying spouse’s ﬁnancial‘hardships upon separation, the record contains

documentation of the qualifying spouse’s income, banking documents and the qualitying spouse and
' apphcant s lease. The, applicant indicates that he has been the sole breadwinner in their home.

However,ithe record contains no documentation to demonstrate that he financially contributes (o the
qualifying spouse or his step-children.’ Further, according to the applicant’s Biographic Information
(Form G-325A), his occupation is “student ” The applicant failed to provide sufficient evidence to
establish that the qualifying spouse would suffer emotional, physical or financial hardships as a -
result of separation from the applicant that, considered in the aggregate, are extreme.
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The AAO also finds that the applicant has not met his burden of showing that his qualifying spouse
would suffer extreme. hardship. if she relocated to Benin to be with him. Counsel’s statement
accompanying Form I-290B indicates-that the applicant’s spouse was born'in the United States, has
never left the United States and has no family ties to Benin. Although the assertions in the Form I--
~ 290B are relevant and have been tak_en into consideration, little weight can be afforded them in the
absence of supporting evidence. Without documentary evidence to support the claim, the assertions
of counsel will not satisfy the petitioner's burden of proof. The unsupported assertions of counscl do
not constitute evidence. Matter .of Obaigbena, 19 I&N Dec. 533, 534 n:2 (BIA 1988); Matter of
Laureano, 19 1&N Dec. 1,3 n.2 (BIA 1983); Matter of Ramirez-Sanchez, 17 1&N Dec. 503, 506
(BIA 1980). Moreover, according to_the applicant’s spouse, she has no family members living close
to her and the applicant is her only source of familial support. Further, the qualifying spouse and
“applicant assert that she cannot relocate to Benin because she would not receive adequate medical
care and the economic situation there would worsen her medical and: psychological conditions.
However, the record does not contain evidence regarding the country conditions in Benin or other
evidence to corroborate claims that the country conditions in Benin would negatively. affect the
qualifying spouse. - -See Matter of Soffici at 165." The current record does not establish tlmt the
applleant s spouse would expeuenee extreme ‘hardship upon reloeatmg to Benin.

In this case, the record does not contain"sufficient evidence to show that. the hardships faced by the
qualifying reldtwe considered in the” aggregate, rise beyond the common results of removal or
,madm1sqlb111ty to the level of extreme hardship. The AAO therefore finds thdt the applicant has
failed t0 establish extreme hardship to his U.S. citizen spouse as required under section 212(i) of the
Act. As the applicant ‘has not established extreme hardship to a qualifying -family member, no
purpose would be served in determmmg whether the apphcant merm a walver as a matter of
discretion. -

In proceedmgs for applnedtlon for- waiver of grounds of inadmissibility under, section 212(i) of the
‘Act, the burden. of proving eligibility remains entirely with the applicant. Section 291 of the Act, 8
U.S.C. § 1361. Here, the applicant has not met. that burden. Accordingly, the appeal will be
dismissed. . - : R ' '

ORDER: The appeal is d;smissed. _ L e



