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APPLICATION ce 'Applicatio_n for Waiver of Grounds of Inadmissibility under Section 212(i) of the
T T ¢ - Immigration and Nationality Act, 8 U.S.C. § 1182(i)

ON BEHALF OF APPLICANT:

~ 1NSTRUCTIQNS;'- .

- Enclosed please fmd the decrsron of the Adm1n1strat1ve Appeals Office in your case. All of the documents
related to th1s matter have been returned to the office that originally decided your case. Please be advised that
any further mqulry that you rmght have concemmg your case must be made to that office.

If you beheve ‘the AAO mapproprlately applied the law in reachmg its decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The
specrfrc requrrements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion
~ directly wrth the AAO. Please be aware that 8 C. F.R. § 103. 5(a)(1)(1) requires any motion to be filed within
30 days of the decrsron that the motlon seeks to reconsider or reopen

, /;w

_ -Ron Ro €nberg.
Actmg Chref Admrmstratrve Appeals Offrce
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DI[SCUSS][@N The Form 1-601, Applrcatron for Warver of Grounds of Inadmrssrblhty (Form I-
- 601) was demed by the Field Office Director, Philadelphia, Pennsylvania. An'appeal of the denial
~was rejected by the Administrative Appeals Office (AAO). The matter is now before the AAO on

- ‘motion.” The motion will be granted and the underlylng applrcatron remains denied.

; .The apphcant is a native and citizen of Chma Who was found to be inadmissible under sectron
- 212(a)(6)(C)(i) of the Act, 8 U.S.C. § 1182(a)(6)(C)(i), for attempting to procure admission into the
~ United States by willfully misrepresenting a material fact. The applicant’s parents are U.S. citizens,
and he is the beneficiary of an approved Form I-130, Petition for Alien Relative. He seeks a waiver
of hrs madmrssrbrllty pursuant to section 212(1) of the Act, 8 U. S.C. §1182(1), so that he may live in
. the United States with hrs parents and family. :

¢
The apphcant is also inadmissible under section 212(a)(9)(A)(11)(I) of the Act, 8 US.C.
§1182(a)(9)(A)(n)(I) for having been ordered excluded and removed, and seeking admission within
‘ 'ten years of departure or removal T :

In a decrsron dated March 24, 2009, the director determined the applicant had failed to establish that
a qualifying famrly member would experience extreme hardship if he were denied admission into the
- United States. The Form 1-601 waiver application was denied accordingly. The AAO determined,
ina decrsron dated June 20, 2011 that the applicant’s appeal was improperly filed by an individual
not authorized to file the appeal. The appeal was rejected accordingly pursuant to 8 C.F.R.
§103. 3(a)(2)(V)(A)(1) R -

In the present motion to reopen and reconsider, new counsel asserts the applicant was unaware the
attorney hired to ﬁle his appeal was suspended from the practice of law and not an authorized
representative for immigration purposes, and that the AAO should.therefore consider the applicant’s
appeal as a pro se filing by the applicant. Counsel asserts further that new and previously submitted
evidence establish the applicant’s U.S. citizen parents will experience extreme emotional, physical,
and financial hardship if the applicant is denied admission into the United States. In support of these
assertions counsel subinits létters from the applicant and his parents, medical and psychological
evaluatron information; financial evidence; academic documentation for the applicant’s U.S. citizen
children; and country-oondrtrons evidence. Photos, birth certificates and proof of U.S. citizenship of
‘the apphcant S parents and chrldren are also contalned in the record

. Counsel also submrts another AAO decision.in an attempt to demonstrate that the AAO has found
 extreme hardshlp in scenarios srmrlar the applicant’s. The AAO notes that only AAO decisions that
- are publlshed and desrgnated as precedents in accordance with the requrrements outlined in 8 C.F.R.
§103. 3(c) are brndmg on Service officers. The decision submitted by counsel is unpublished and not
desrgnated as. precedent decisions. The findings made in the other AAO decision therefore have no
brndrng precedentral value for purposes of the applicant’s case.

. It is noted' that the applicant must obtain‘pern;is_sion to reapply for admission by filing Form 1-212, Application for

. Permission''to Reapply for Admission into the United States after Deportation or Removal (Form 1-212), in order to

‘overcome 1nadmrss1brlrty under section 212(a)(9)(A)(1) of the Act. The record does not reflect that the applicant filed
Form 1-212 - '
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The enti.,r"e “r_,ecor‘d Was ,reyieyved and considered in rendering a decision on the motion.
The regulations state in pertinent part at 8 C.F.R: § 103.5(a):

- (a)' Motions to reopen or reconsider

,(2) Requrrements for motlon to reopen. A motron to reopen must state the new / facts

. to be- proved in the reopened proceeding and be supported by affidavits or other
fdocumentary evrdence <
(3) Requirements for motion to reconsider. A motion to reconsider must state the
reasons for reconsideration and be supported by any pertinent precedent decisions to
estabhsh that the decision was based on an incorrect application of law or Service

- pohcy A motlon to reconsider a decision on an application or petition must, when

- filed, also establish that the decision was incorrect based on the evidence of record at -
the_.time of the initial decision. , |
(4) Processmg motrons in proceedings before the Service. A motion that does not
meet apphcable requrrements shall be dlsmrssed

N Coun'set hfc1§' {g,et‘the requlrements for a motion-to reopen. ' The motion to reopen the AAO’s June 20,
2011 decisior'r" is therefore granted.

1

'Sectlon 212(a)(6)(C) of the Act provides, in pertrnent part that:

o (1) Any alren who, by fraud or w111fully misrepresenting a material fact, seeks to

procure (or has sought to procure or has procured) a visa, other documentation, or

- admission info- the United States or other beneﬁt provided under this Act is
1nadmrss1ble

'The record reﬂects that on May 22, 1995 the appllcant attempted to procure admlssron into the
Unrted States by using a Smgapore passport and B1/B2 visitor visa that belonged to another person,
] ' 'When U.S. immigration officers determined that the passport did not belong to the
applicant, he requested asylum at the airport and was paroled into the country pending exclusion

' f._proceedrngs The applicant is madmrssrble ‘pursuant to section 212(a)(6)(C)(i) of the Act, for

‘ seekmg 0 procure admlssron into the' United States by willfully misrepresenting a material fact.
N Counsel does not contest the apphcant s 1nadrnrss1b111ty under section 212(a)(6)(C)(1) of the Act.

'\;2 The applrcant was ordered excluded and removed in absentia on October 21, 1996 and an appeal to the Board of.
' Imrmgratron Appeals was reJected as untimely on April 16, 1997. The applicant has not departed the country since
: ’1995



0)©) -

Paged .. B

Sectron 212(1) of the Act states

‘ The Attorney General [now Secretary, Department of Homeland Security
' “Secretary”] may, in the discretion of the [Secretary], waive the application of clause
f(r) of subsection (a)(6)(C) in the case of an alien who is the spouse, son or daughter of
a Umted States citizen or of an alien lawfully admitted for permanent residence, if it
s established to the satisfaction of the [Secretary] that the refusal of admission to the
Umted States of such immigrant alien would result in extreme hardshlp to the citizen

- or lawfully res1dent spouse or parent of such an alien.

Extreme hardshlp is “not a’ deﬁnable term of ﬁxed and 1nﬂex1ble content or meaning,” but
o necessanly depends upon the facts and circumstances peculiar to each case.” Matter of Hwang,

- 10 I&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, 22 1&N Dec. 560, 565 (BIA
1999) the Board provided a list of factors it deemed relevant in determining whether an alien has
establrshed extreme hardshrp to a qualifying relative. The factors include the presence of a lawful
permanent resrdent or United States citizen spouse or parent in this country; the qualifying relative’s
family ties outsrde the United States; the conditions in the country or countries to which the
'qualrfymg relatlve would relocate and the extent of the qualifying relative’s ties in such countries;
the financial unpact of departure from this country; and significant conditions of health, particularly
when tied to an unavailability of suitable medical care in the country to which the qualifying relative
would relocate Id. The Board added that not all of the foregoing factors need be analyzed in any
, given cas'e‘“an'd emphasized that thelist of factors was not exclusive. Id. at 566.

The Board has also held that the common or typical results of removal and madmlssrblllty do not
© constitute extreme hardship, and has listed certain individual hardship factors considered common
rather than extreme These factors include: economic disadvantage, loss of current employment,
1nab111ty o mamtam one’s present standard of living, inability to pursue a chosen profession,
,separatlon from fam11y members, severing community ties, cultural readjustment after living in the
United States for many -years, cultural adjustment of quahfymg relatives who have never lived
outside the Umted States, inferior economic and educational opportunities in the foreign country, or
-inferior medlcal facilities in the foreign-country. See generally Matter of Cervantes-Gonzalez, 22

~ I&N Dec. at 568 Matter of Pilch, 21 1&N Dec. 627, 632-33 (BIA 1996); Matter of Ige, 20 1&N Dec.

880, 883 (BIA 1994) Matter of Ngai, 19 1&N Dec. 245, 246-47 (Comm’r 1984); Matter of Kim, 15
I&N Dec. 88 89-90 (BIA 1974); Matter of Shaughnessy, 12 I&N Dec. 810, 813 (BIA 1968)

‘Though hardshrps may not be extreme when considered abstractly or 1nd1v1dually, the Board has
~ made it clear that ¢ ‘[r]elevant factors, though not extreme in themselves, must be considered in the
. aggregate | in determlnlng whether extreme hardship exists.” Matter of O-J-O-, 21 1&N Dec. 381,
383 (BIA 1996) (quoting Matter of Ige, 20 L&N. Dec. at 882). The adjudicator “must consider the
entire range of factors concerning hardshrp in their totality and determine whether the combination
of hardshrps takes the case beyond those hardshlps ordinarily associated with deportatron ” Id.

_The actual hardshlp assocrated with an abstract hardship factor such as famrly separatlon economic
dlsadvantage cultural readjustment, et cetera, differs in nature and severity depending on the unique
"circumstances of each case, as does the cumulative hardship a qualifying relative experiences as a
o .resul__t of. aggregated individual hardships. See, e.g., Matter of Kao & Lin, 23 1&N Dec. 45, 51 (BIA
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2001) (drstlngurshrng Matter of Pilch regardrng hardship faced by quahfylng relatives on the basis of
variations in the length of residence in the United States and the ability to speak the language of the
‘country to which they would relocate). For example, though family separation has been found to be
a common, result of inadmissibility or removal, separation from family living in the United States
can also be the most important single hardship factor in considering hardship in the aggregate. See
Salcrdo-Salczdo v. LN.S., 138 F.3d 1292, 1293 (9th Cir. 1998) (quoting Contreras-Buenfil v. INS,
712 F.2d 401 403 (9th Cir. 1983)) but see Matter of Ngai, 19 1&N Dec. at 247 (separatlon of
- spouse and children from applrcant not extreme hardship due to conflicting evidence in the record
and because applicant and spouse had been voluntarily separated from one another for 28 years).
Therefore, we consider the totalrty of the circumstances in determmlng whether denial of admission
would result in extreme hardshrp to a qualifying relatlve

The apphcant s U.S. citizen mother and father are his qualifying relatives under section 212(i) of the
“Act. The applrcant refers to hardship his two U.S. citizen children would experience if the waiver
- application’ is denled Congress did not include hardship to an alien’s child as a factor to be
‘considered "in” assessing extreme hardshrp under section 212(i) of the Act. Hardship to the
: apphcant s chrldren will therefore not ‘be considered, except as it may affect the appllcant s
quallfyrng famrly members

The applrcant states in an affidavit that his parents and two chlldren live with him; his parents count
on him fo care for them as they get older and after his father is no longer able to work; he worries his
parents would miss him and would be unhable to care for his children on their own; he worries his
chlldren would be unable to attend school in China; and he fears he could be penalized with “ﬁnes or
worse” in Chrna because he violated the one-child policy.

The appli‘cant s mother and father state in a June 2006 joint affidavit that the applicant is a devoted
- son with two children, and that he works hard to take care of his children. They have their own jobs
and have little time to care for their grandchildren. They also state that they are getting old and need
the applicant to take care of them, the applicant’s children need him, and their forced separation
from the apphcant would cause them emotional and ﬁnancral hardship.

The appllcant’s father states in addltlonal affidavits that the applicant lives with them, is their
youngest son, and that it is customaryin' China for sons to care for their parents. Although he and
. his wife have other chrldren in the United States, the applicant’s siblings cannot help them because
‘they have the1r OWn famrlres The applicant’s father works 12 hours a day, 3 days a week, he gets
" tired and h1s “legs, back and shouldefs. hurt,” and he cannot do this much longer. He depends on the
: apphcant to" help them financially, and he does not know what they will do when they are too old to
work and unable to support themselves on Social Security benefits alone. The applicant also does
repalrs around therr house, makes sure they take their medications and get to their medical.
apporntments and is with them every day. The applicant would be unable to help them financially
from China because it is difficult to find work there. In addition, the applicant’s father indicates that
he has blood pressure problems and he would receive inferior medical care in China. He worries
about the apphcant s mother because they have no money to visit the applicant in China, and the
apphcant s mother fears she will never see the applicant again, is depressed and “cries all the time,”
and “ says she wants to dle The apphcant s father also worries that the government in China could



(b)(6) -

- Page6 - - -

3y

, pumsh the apphcant because he has two children, and he worries about the children’s inability to
speak Mandarrn and the p0551b111ty that they will have inferior benefits in China.

Medical ;eyrde_nce reflects the .apphcant s father has poorly controlled hypertension and
_ hyperlipidemia and that he is on medication for his condition. The applicant’s mother has
~ hypertension, hyperhprdemla and osteoporosrs and is.on medlcatron and the applicant “has been

. helpmg them in thelr medlcal care.”

Letters from famrly members attest to hardshlps the appllcant ] parents would experience if the
 applicant is denied admission into the United States. The record also contains copies of the
applicant’s’ parent s property tax and utility bills and reflects his parents purchased a home in
- January 2000 Federal income tax evidence reflects the applicant’s parents earn approximately

$23,000 a year and eonﬁrms the applicant’s father receives $632 a month in Social Security benefits.

~ In addition, the record contains country-conditions articles discussing problems that accompany the
. average 8 percent annual economic growth in China and the possibility of a future slow- down in
- economic growth and unemployment in China. ;

*A psychologrcal report for the apphcant’s mother and father 1ndlcates the ‘applicant is their first
child, the applicant is the primary caregiver for his children because their mother left soon after the
children were born, and the applicant’s mother and father feel they would be unable to care for their
grandchrldren if the applicant returns to China. The therapist states that after receiving news that the
apphcant S adjustment of status apphcatlon was denied, the applicant’s mother “became acutely

. depressed and anxious” and his father’s “blood pressure became so high that he needed emergency

o 'medlcal attentlon The therapist states that the applicant’s father had excessive anxiety on the day

of thelr 1nterv1ew and diagnoses the applicant’s mother with major depressive disorder, single
eprsode due to worrres about their son and grandchildren. The therapist notes that the applicant’s
mother. “demed havmg any immediate suicidal plan”; he concludes, however, that she would “most
likely become suicidal and need 1npat1ent psychratrlc care” if the applicant were not allowed to stay
in the Unlted States ‘

Upon revrew the AAO finds that the evrdence in the record, when considered in the aggregate,
establishes the applicant’s ‘mother and father would experience hardship that rises above the
common results of removal or inadmissibility if the applicant were denied admission into the United
States and they relocated-to China to be with him. Although the applicant’s parents were born and
rarsed in Chlna they are naturalized U.S. citizens and have resided many years in this country. They

. owna. home in the United States, their other children are in this country, the applicant’s father is

'employed in the Umted States, and country-conditions evidence reflects that medical care is inferior

in Chlna See http://travel.state.gov/travel/cis_pa_twj/cis/cis_1089.html. The cumulative hardship
upon relocatron to Chrna rises above that. normally experienced upon relocation upon removal or
, 1nadm1551b111ty : ;

_ The AAO ﬁnds nevertheless that the evidence in the record, when considered in the aggregate, fails
to estabhsh the apphcant’s mother and father would experience hardship that rises beyond the
*common results of removal or 1nadm1s51b111ty if the applicant were denied admission into the country

;and hrs mother and father remamed in the United States. The applicant’s father was found to be
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experiencing excessive anxiety the day of his interview and the applicant’s mother was diagnosed
with major depressive disorder. The value of the conclusions reached in the psychological report are
diminished, however, in that the conclusions are based on one interview with the applicant’s mother
~ and father, the report fails to reflect an 'ongoing patient-doctor relationship or any treatment plan for
. the conditions noted, there is no indication the therapist independently verified information provided
to him, and the record lacks evidence to corroborate key information used in making the diagnoses.
‘ The evrdence in the record fails to corroborate statements that the applicant is the primary caregiver
~ for his chrldren that he and his children live with the applicant’s parents, that he contributes
_ ﬁnancrally to h1s parents’ household, or that his parents would have custody of the children if the
- applicant were not allowed to remain in the United States. The evidence also fails to establish the
~ applicant’s mother and father would be unable to receive care for their medical conditions in the
applicant’s absence, or that they are dependent upon on the applicant to ensure they take their
medicine. Moreover the record does not show that the applicant’s siblings are unable to provide
."assistance and care to their parents. Country-conditions evidence fails to address or confirm the fear
that the apphcant ‘and his children could be penalized in China for violating the one-child policy.
, Furthermore the record lacks evidence to corroborate assertrons that the applicant’s parents would
- be unable to vrslt the apphcant in China.

We can f1nd “extreme hardshlp warrantrng a waiver of 1nadmrss1b1hty only where an appllcant has
demonstrated extreme hardship to a quahfymg relative in the scenario of separation and the scenario
of relocatlon A claim that a qualifying relative will relocate and thereby suffer extreme hardship
can easily be made for purposes of the waiver even where there is no actual intention to relocate. Cf.
Matter of Ige 20 I&N Dec. 880, 886 (BIA 1994). Furthermore, to relocate and suffer extreme

~ hardship, whefe remaining the United States and being separated from the applicant would not result

_'in extreme hardshrp, is a matter of choice and not the result of inadmissibility. Id., also cf. Matter of

Pilch, 21 1&N Dec. 627, 632-33 (BIA 1996). As the applicant has not demonstrated extreme
hardship from separation, we cannot ﬁnd that refusal of admission would result in extreme hardship
to the qualifying relatrve in this case. Furthermore, because the applicant has not established
extreme hardship to a qualifying family member, no purpose would be served in determining
whether the apphcant merlts a waiver asa matter of discretion..

In proceedmgs for an apphcatlon for waiver of grounds of inadmissibility under sectron 212(i) of the
Act the burden of proving eligibility remains entirely with the applicant. See Section 291 of the Act,

.8 US. C. § 1361 Here the apphcant has not met that burden Accordingly, the appeal will be

R \dlsmlssed

" _ ORDER The motion is granted The underlylng apphcatlon remains denred



