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DISCUSSION The waiver application was denied by the Field Office Director, San Francisco,
Callfornra and a subsequent appeal was dismissed by the Administrative Appeals Office (AAO).
~ The matter is now before the AAO on motlon The motion will be granted, but the underlying
apphcatlon remains demed :

The applrcant isa natrve and cmzen of Burma (Myanmar) who was found to be 1nadm1351ble to
the United States under section 212(a)(6)(C)(i) of the Immlgratlon and Nationality Act (the Act), 8
U.S.C. §:1182(a)(6)(C)(i), for havmg procured a’ visa to the United States through fraud or
mlsrepresentatlon He is the benefrclary of an approved Immigrant Petition for Alien Worker.
The apphcant seeks a waiver of inadmissibility pursuant to section 212(i) of the Act, 8 US.C. §
' 1182(1) in order to remarn in the Unlted States with his lawful permanent resident spouse.

The Field Office D1rect0r concluded that the apphcant farled to demonstrate the exrstence of
extreme hardshlp to a qualifying relative and denied the application accordingly. See Decision of
Field Oﬂice Director dated November 10, 2009. The'AAO subsequently found the applicant was
inadmissible pursuant to section 212(a)(6)(C)(i) of the Act, and that he did not have a qualifying
‘relative for a waiver of inadmissibility. See AAO Decision, February 29, 2012. The appeal was
consequently drsmlssed Id ’ : :

On motlon counsel contends in 2 brlef that the applicant is not inadmissible for fraud or
misrepresentation, but even ‘if he is, he has a quahfylng relative due ‘to his marriage to a U.S.
lawful permanent resrdent :

The record 1nc1udes but is not 11m1ted to, statements from the apphcant other applications and
petitions,! and correspondence with USCIS. The entire record was reviewed and considered in
rendermg a decrsron on the appeal : :

Section 212(a)(6)(C) of the Act provrdes in pertrnent part:

(1) Any alien who, by fraud or willfully mrsrepresenting a material fact, seeks to
procure (or has sought to procure or has procured) a visa, other documentation, or
admission into the United States or other benefrt pr0v1ded under this Act is
madmlssrble '

Section 212(1) of the Act provrdes

(1) The [Secretary] may, in the dlscretlon of the [Secretary] waive the
" . application of clause (i) of subsection (a)(6)(C) in the case of an alien who is
-the spouse, son or daughter of a United States citizen or of an alien lawfully
admitted for permanent residence, if it is established to the satisfaction of the
*[Secretary] that the refusal of admission to the United States of such
immigrant alien would result in extreme hardship to the citizen or lawfully ‘
résident spouse or parent of such an alien.
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In the present case, the record: reflects that while still in Burma the applicant obtained an
employment verification letter indicating he had experience as a cook. When applying for a
nonimmigrant visa to the United States, the applicant stated his present occupation was a
construction materials shop owner. The applicant was admitted into the United States pursuant to
his nonimmigrant visa in July 1996. During an immigration interview conducted in 2005, the
applicant' admitted he procured the employment verification letter before admission as a
nonimmigrant to the United States “for purpose of applying for a green card and preparing for
permanent residence in the U.S.” Immigration interview, April 5, 2005. The applicant
additionally admitted during a subsequent immigration interview that he had never worked as a
construction materials shop owner as he claimed on his nonimmigrant visa application.

On appeal counsel asserted that because the misrepresentation was made and designed by the
Burmese  travel agent. who assisted him with the nonimmigrant visa application, and not the
applrcant himself, the applicant should not be held inadmissible for fraud or misrepresentation
pursuant to section’ 212(a)(6)(C) of the Act even though he signed the application. The AAO
found on appeal that the applicant was inadmissible under that section of the Act, regardless of
who prepared the documents or the motivation behind the submission. See AAO Decision,
February:29, 2012. Counsel’s contention on motion, that the applicant was a victim of fraud and
- he is not "inadmissine as explained in the brief on appeal, without any law or additional evidence
in support, is insufficient to overturn the AAQ’s finding on-appeal. Furthermore, the applicant -
fails to dispute on motion the AAO’s finding that the applicant is also inadmissible under section
212(a)(6)(C) of the Act for having unmrgrant intent when applymg for a nonimmigrant visa to the
Unrted States .

The applrcant is therefore 1nadm1551b1e under section 212(a)(6)(C)(1) of the Act for having
procured: a visa to the United States through fraud or misrepresentation. ' The applicant’s
quahfyrng relative for a waiver of this 1nadmlss1b111ty is hlS lawful permanent resident spouse.

Section 212(i) of the Act provides that a waiver of the bar to admission is dependent first upon a
showing that the bar imposes an extreme hardship on a qualifying family member. Once extreme
hardship :is established, it is but one favorable factor to be considered in the determination of
whether the Secretary should exercrse discretion. See Matter of Mendez, 21 1&N Dec. 296 (BIA
1996) '

Extreme ?hards_hip is “not a definable term of fixed-and inflexible content or meaning,” but
“necessarily depends upon the facts and circumstances peculiar to each case.” Matter of Hwang,
10 I&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes- Gonzalez, the Board provided a list of
factors it'deemed relevant in determining whether an alien has established extreme hardship to a
qualifying relative. 22 I&N Dec.-560, 565 (BIA 1999) The factors include the presence of a lawful
permanent resident or United States citiZen spouse or parent in this country; the qualifying relative’s
family ties outside -the United States; the conditions in the country or countries to which the
 qualifying relative would relocate and the extent of the quahfymg relative’s ties in such countries; the
financial impact of departure from this country; and significant conditions of health, particularly -
when tred to an unavallabrllty of surtable medical care in the country to which the quahfymg relative
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would rehocate Id The Board added that not all of the foregomg factors need be analyzed in any
given case and empha51zed that the list of factors was not excluswe Id. at 566. :
!L

The Board has also held that the common or typrcal results of removal and inadmissibility do not
constrtute extreme hardship, and has listed .certain individual hardship factors considered common
rather than extreme. These factors include: economic disadvantage, loss of current employment,
inability | ]to maintain one’s presént standard of living, inability to pursue a chosen profession,
separatlon from family members, severing community ties, cultural readjustment after living in the
United States for many years, cultural adjustment of qualifying relatives who have never lived
outside the United States, inferior economic and educatronal opportunities in the foreign country,
or mferrdr medical facilities in the foreign country. See generally Matter of Cervantes-Gonzalez,
22 I&N Dec at 568; Matter of Ptlch 21 I&N Dec. 627, 632-33 (BIA 1996); Matter of Ige, 20 I&N
Dec. 880, 883 (BIA 1994); Matter of Ngai, 19 1&N Dec. 245, 246-47 (Comm’r 1984); Matter of
Kim, 15 I&N Dec. 88, 89 90 (BIA 1974); Matter of Shaughnessy, 12 I&N Dec. 810, 813 (BIA
1968) ? : , .

However though hardshrps may not be extreme when con31dered abstractly or 1nd1v1dually, the
Board has made it clear that “[rJelevant factors,. “though not extreme in themselves, must be
consrdered in the aggregate in determrmng whether extreme hardship exists.” Matter of O-J-O-,
21 I&N l?ec 381, 383 (BIA 1996) (quoting Matter of Ige, 20 1&N Dec. at 882). The adjudicator

“must consrder the entire range.of factors concerning hardship in their totality and determine
~ whether the combination of hardships takes the case beyond those hardships ordinarily associated
with deportatlon ” Id. . :

. The actual hardship associated . .with "an abstract hardship factor such as famrly separation,
economic disadvantage, cultural readJustment et cetera, differs in nature and severity depending
on the ur‘uque circumstances of each case, as does the cumulative hardship a qualifying relative

_ expertences as a result of aggregated individual hardshrps See, e.g., Matter of Bing Chih Kao and
Mei Tsui ‘Lm 23 1&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch regarding hardship
faced by; quallfymg relatives on the basis of variations in the length of residence in the United
States and the ability to speak the language of thé country to ‘which they would relocate). For
example, though family separation has been found to be a common result of inadmissibility or

. removal, rseparatlon from family living in the United* States can also be the most important single
hardship factor in considering hardshrp in the aggregate. See Salcido-Salcido v. I.N.S., 138 F.3d
1292 (9th Cir. 1998) (quoting Contreras-Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but
see Matter of Ngai, 19 1&N Dec. at 247 (separation of spouse and children from applicant not

extreme hardshlp due to conﬂlctlng evidence in the record and because applicant and spouse had

" been Voluntarrly separated from one another for 28 years). Therefore, we consider the totality of

the circumstances in determining ‘whether denial of admission would result in extreme hardship to
a quahfyrng relatlve

On motron ¢ounsel submlts ev1dence that the applicant and his spouse marrled on November 16,
2011, documentation of the spouse’s lawful permanent resident status, and a copy of her
appllcat_lqn to become a U.S. citizen. Counsel asserts that becausel the applicant’s spouse recently
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filed her N 400, Apphcatron for Naturahzatlon she would suffer extreme hardshrp should the
appllcant be found inadmissible and forced to depart the United States. The record contains no
explanatlpn of how the applicant’s inadmissibility and the spouse’s filing of her Application for
Naturalization would impose hardshlp upon the spouse, nor is there any supporting evidence on
this matter ‘Without supporting evidence, the assertions of counsel will not satisfy the applicant’s
burden of proof. The unsupported assertions of counsel do not constitute evidence. See Matter of
Obatgbena 19 I&N Dec. 533, 534 n.2 (BIA 1988); Matter of Laureano, 19 1&N Dec. 1,3 n.2 °
(BIA 1983) Matter of Ramtrez-Sanchez 17 1&N Dec. 503, 506 (BIA 1980)

Without any other assertions or supportmg evidence, the AAO cannot conclude the applicant’s

spouse would experience extreme hardship given the applicant’s inadmissibility. As such, the -
record does not contain suffrcrent evidence to show that the hardships faced by the qualifying

relative, c0n51dered in the aggregate, rise beyond the common results of removal or inadmissibility

to the level of extreme hardship. The AAO therefore finds that the applicant has failed to establish

extreme hardshrp to his lawful permanent resident spouse as required under section 212(i) of the

Act. As the applicant has not established extreme hardshrp to a qualifying family member no

purpose would be served in determlnmg whether. the apphcant merits a waiver as a matter of

drscretron

" In proceédirigs for a waiver of grounds -of inadmissibility under section 212(i) of the Act, the
burden of proving eligibility remains entirely with the applicant. Section 291 of the Act, 8 U.S.C.
§ 1361. Here the applicant has not met that burden. Accordmgly, although the motion is granted,
the underlymg application remains denled L

ORDER The motion is gra'nted, but the underlying application remains denied.



