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Date: JAN 2 8 2013 Office: SACRAMENTO, CA 

INRE: Applicant: 

U.S. Department of Homeland Security 
U.S.· Citizenship and Immigration Services · 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

y 

FILE: 

APPLICATION: ' . Application for Waiver of Grounds of Inadmissibility under Section 212(i) of the 
Immigration and Natio_nality Act, 8 :U.S.C: § 1182(i) 

·, ' 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please fin:d th<:;: decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter ha':'e been retum~d to 'the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you beJie{re the AAO inappropriately applied the . law in reachirtg its decision, or you have additional 
information ~hat you wish to have considered, you·.may file a motion to reconsider or .a motion to reopen in 
accordance \\_'ith the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The specific 
requirements I for filing such a motion can be found at 8 C.F.R. § I 03.5. Do not file any motion directly with 
the AAO. Please be aware that 8 C.F.R. § I 03.5(a)(l)(i) requires any motion to be filed within 30 days of the 
decision that the motion ~eeks to reconsider or reopen. 

Thank you, 

y~~J · · · Cl . . , . ··•' · ' 
Ron Rosenberg · · 

Acting Cpief, Administrative Appeals Office 

www.uscis.gov 
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DI.SCUSSION: The waiver appliption ·was denied · by the Field Office Director, Sacramento, 
California. An appeal was dismissed by the Administrative Appeals Office (AAO). The matter is now. 

' - . ! 

before the AAO .on a motion. The. motion will be dismissed and the underlying application remains 
denied. 

The applicalilt is a natiye and ci~tizen of Mexico who was found to be inadmissible to the United States 
under sectipn 212(a)(6)(C)(i) of ,the Immigration and Nationality Act (the Act), 8 U.S.C. § 
1182(a)(6)(C)(i), for :having attempted to enter the United States through fraud or the willful 
misrepresentation of a material fact; and ·. section 212(a)(9)(C)(i)(II) of the Act, 8 U.S.C. § 
1182(a)(9)(¢)(i)(II), f9r being remdvt(d from the United States and subsequently enteringthe United 
States without inspection. The applicant filed an Application for Waiver of Grounds of Inadmissibility 
(Form I-601); and on; June 22, 2009, the Field Office Director denied the applicant's Form I-601, 
finding the applicant had failed to d~monstrate extreme hardship to a qualifying relative. On July 22, 
2009, the applicapt appealed the Fieid Office Director's decision with the AAO. On January 25, 2012, 
the AAO d\smissed the applicant's appeal. On February 11, 2012, the applicant filed a motion to 
reconsider the AAO's decision. 

In its January 25, 2012 d_ecision, th~ AAO found that because the applicant was statutorily ineligible 
for relief based on his inadmissibility under section 212(a)(9)(C)(i)(II), no purpose would be served in 
considering )whether h~ was eligible .for a waiver of inadmissibility under section 212(i) of the Act. On 
motion, the applicant, ~hrough counsel, states the applicant has a U.S. citizen wife and three children; 
his wife ha~ "substantial ties to the'' United States, including her "parents and extended family;" she 
has resided and been 'employed in :the United States for a long time; and she was educated in the 
United States. Counsel states that because the issue of the "retroactive effect of the Duran Gonzalez 

. decision" ~ill ~ffect the applicant's case and that case "has not been finally resolved in the Ninth 
Circuit," the adjudicati_on ofthe appiicarit's·waiver application is premature; he "applied for adjustment 
in relian.ce on the Perez-Gonzalez decision." · · 

An alien wlJ.o is inadmissible under section 212(a)(9)(C) of the Act may not apply for consent to 
reapply unl~ss the alie~ has been.outside the United States for more than ten years since the-date of the 
alien's last departure from the United States. See Matter of Torres-Garcia, 23 I&N Dec. 866 (BIA 
2006); Matt'er of f3riones, 24 I&N Dec. 355 (BIA 2007); and Matter of Diaz and Lopez, 25 I&N Dec. 
188 (BIA 2010). . . . ' · 

The applicant resides in the jurisdiction of the Ninth Circuit Court of Appeals. In Duran Gonzalez v. 
DHS, 508 F~3d 1227 (9th Cir. 2007), the Ninth Circuit Court of Appeals (Ninth Circuit) overturned its 
previous deQision, Perf!Z Gonzalez v: Ashcroft, 379 FJd 783 (9th Cir. 2004), and deferred to the Board 
of Immigration Appeais' (Board) holding that section 212(a)(9)(C)(i) ofthe Act bars aliens subJect to 
its provisions from rec~i ving permis~ion to reapply for admission'prior to the expiration of the ten-year 
bar. !he Ninth Circ~itclarified that its holding in Duran Gonzalez applies retroactively, even to those 
aliens who had Form I-212 applic*ions pending before Perez Gonzalez was overturned. Morales­
Izquierdo v. DHS, 600 F.3d. 1076 (Qth Cir. 2010); see also Duran Gonzalez v. DHS, 659 F.3d 930 (9th 
Cir. 2011) (affirming the district court's order denying the plaintiffs motions to amend its class 
certification and declining to apply Duran. Gonzalez prospectively only). In Garjias-Rodriguez v. 
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Holder, 672 F.3d' 1125 (9th Cit. 20lf), the Ninth Circuit held that it must defer .to the Board's de~ision 
in Matter of Brionesatid that the Soard's decision may be applied retroactively to the petitioner. 

The litigati~n on this issue has .beeq ~esolved by the Ninth Circuit; which ha~ deferred to the Board's 
holding that aliens who areinadinissible under section 212(a)(9)(C)(i)(I) of the Act may not 
seek adjustment of status under section 245(i) of the Act. The Court has further held that this ruling 
may be app~ied retroactively. · 

. ·. ·. 
Thus, based on current law, to avoid inadmissibility under section 212(a)(9)(C) of the Act, it must be 
the case th~t the applicant's last departure was at least · ten years ago, the applicant has. remained 
outside the United States and United. States-Citizenship and Immigration Services has co~sented to the 
applicant's ~eapplying.for admission. The record establishes that the applicant was removed from the 
United States on March 7, 2000, reentered without inspection~ and he has not remained outside the 
United States for'lO. years since his last departure. He is thus currentlystatutorily ineligible to seek an 
exception from his inadmissibility ubder section212(a)(9)(C)(i)(II) of the_ Act. · 

Moreover, ~ccording to 8 C.F.R. § 103.'5(a)(3), a motion to reconside~ must state the reasons for 
reconsideration and be supported ·by any pertinent precedent decisions to establish that the decision 
was based o~ ari incorrect application of law or Service policy. A motion that does not meet applicable 
requirement~ shall be dismissed .. s ;c.F.R. § 103.5(a)(4). As the applicanthas not stated reasons for 
reconsideration that are supported by precedent decisions, the !~lotion to reconsider will 1be dismissed. 

In proceedings for application for waiver of grounds of inadmissibility under section 212(i) of the Act, 
the ~urden 'of proving eligibility r~mains entirely with the applicant. See section 291 of the Act, 
8 U.S.C. § \}61. Here, the applicaP.t has not met that burden. Accordingly, the AAO's dismissal of . . 

the appeal i~ upheld and the underlying waiver application is denied. 

The motion is dismis~ed and the previous decisions of the Field Office Director and the 
AAO are affirm€?d ~ T;he application is denied ... 


