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DATE: JAN 3 0 2013 Office: PANAMA CITY, PANAMA 

IN RE: 

U.S. Department ofHomeland Security 
U .S~ Citizenship and Immigration Services 

· Administrative Appeals Office 
20 Massachusetts Ave., N.W. MS 2090 
Washington, DC 20529-2090 

U.S. ·c ·i tizenshi p 
and Immigration 
Services 

FILE: 
-~------' 

APPLICATION: Application for Waiver of Grounds oflnad111;issibility under Section 212(i) of the 

I'minigration and Nationality Act, .8 U.S.C. § 1182(i) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the offiCe that originally. decided your case. Please be advised 
that any further inquiry that you might have concerning your case mt1st be made to that office . 

• • > 

Ron Rosenberg 

Acting Chief, Administrative Appeals Office 
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DISCUSSION: The waiver application was denied by the Field Office Director, Panama City, 
Panama, and the matter is now before the Administrative Appeals Office (AAO) on appeal. The . 
appeal wil;l be sustained. · · 

The applic:ant is a native ahd a citizeri of Ecuador who was found to be inadmissible to the United 
States under section 212(a)(6)(C)(i) of the lp1migration and Nationality Act (the Act), 8 U.S.C. § 
1182(a)(6)(C)(i), for having sought admission into the Uqited States through fraud or 
misrepresentation. The applicant is the daughter of a legal pem1anen.t resident of the United States 
and is the beneficiary df an approved Petition for Alien Relative. The applicant seeks a waiver of 
inadmissibility pursuant tQ section 212(i) of the Act, 8 U.S.C. :§ 1182(i), in order to reside in the 
United States with her {ather. · · 

The · director concluded ·that the applicant hac;l failed to establish that the bar to her admission 
would impose extreme hardship on a qualifying relative and qenied the Form l-601, Application 
for Waiv~r of Grounds of Inadmissibility, accordingiy. ·See Field Office Director's Decision, 
dated January 19, 2012. 

·. 

On appeal, counsel a~serts that director erred in finding the applicant inadmissible and concluding 
that the applicant had failed to demonstrate extreme hardship tq her qualifying relative. See Form 
I-290B, Notice of Appeal or Motion, dated February 13, 2012, . The applicant, through her counsel, 
submits additiomil evidence for consideration. 

The evidence df record includes, but 'is not limited to:· couqsel's attachment to Form I-290B; 
statements from the applicant and her father; medical documentation for the applicant's father, 
including psychological evaluations; . police , reports for the applicant; statements from the 
applicant'.s employer, neighbors, and· attorney in Ecuador; a death certificate .for the applicant's 
mother; and copies of identification document's. The entire record was reviewed and all relevant 
evidence considered in reaching a decision on the appeal. · · 

Section 212(a)(6)(C) ofthe Ad provides, in pertinent part: 

(i) Any alien who, by fraud or willfully misrepresenting a material fact, seeks to 
procure· (or has sought to procure or has procured) a visa, other documentation, or 
admission · into the Uriited States or ·other benefit provided ·under this Act is 
inadmissible. . 

The record indicates that in 1999.the applicant presented a photo-substituted passport to apply for 
a · nonimmigrant visa to enter the U.nited States. The applicant contests her inadmissibility and · 
states that she never applied. for a visa .previously; one of her relatives used her name to obtain the 
visa. On appeal, the applicant states that though the documel).ts in her file at the U.S. Consulate 
have her name on them, they do not have her photograph or ·her fingerprints; she .has not · 
committed any crime. Through her couii~el the applicant also submits police reports jndicati~g 
she has no criminal record, a letter from an Ecuadorian official· indicating the existence of only. 
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one ·passport for the applicant, a state·ment from her former employer attesting to the applicant's 
. good char~cter and to her employment dates betw~en June 1997 and May 2001, a Statement from 

the applic~nt's neighbors indicating that she· has nqt left the country, and a statement from her 
attorney indicating that he is g~thering public and private documents to ·prove the applicant's . 
innocence: 

The A,AO. finds the applicant's evidence insufficient to overcome the consular officer's finding 
that she submitted a photo-substituted passport, because none of the evidence, other than the 
applicant's own statement, directly .relates to the misrepresentation at issue,. specifically, the use of 
a photo-s4bstituted passport to try to obtain a benefit under U.S. immigration law. The assertions 
of the applicant are relevant · evidence and have been considered. However, absent supporting 
documentation, these assertions are insufficient. See Matter 'ofKwan, 14 I&N Dec. 175 (BIA 
1972) (''Information in an affidavit should not be 'disregarded simply because it appears to be 
hearsay; in administrative proceedings, that fact ~erely affeqts the weight to be afforded it."). 
Going on recordwithout supporting documentary e~idence generally is not sufficient for purp()Ses 
of meeting the burden of proof in these proceedings. See Matt~r of Soffici, 22 I&N Dec. 158, 165 
(Comm. 1998) ( citi'ng Matter of Treasure Craft · of California , 14 I&N Dec. 190 (Reg. Comm. 
1972)). The burden of proving eligibility remains entirely with the applicant. See section 291 of 
the Act, 8 U.S.C. § 1361. Here; the; evidence that the applicant submits on appeal fails to· 
demonstrate that she did not submit a photo-substituted·passport to try to obtain a non-immigrant 
visa .. The applicantis: therefore inadmissible under section 21'2(a)(6)(C)(i) of the Act for having 
sought admission to the United States through fraud or material misrepresentation. 

Section 212(i) of the Act provides: 

(1) • The [Secretary] may, in the discretion 'of the [Secretary], waive the 
application of clause (i) of subsection (a)(6)(C)-in the case of an alien who 
is the spouse, son or daughter of a .United States citizen 'or of an alien 
lawfully admitted for permanent residence, .'if. it is establish~d to the 
satisfaction of the [Secretary] thai the refusal ''of admission to the United 
States of such immigrant alien would result in ·extreme hardship to the 
citize.n or lawfully resident spouse ·or parent of 'such an alien~ 

Section 212(i) ofthe Act provides that a waiver of.the ba~ to ~dmission is dependent first upon a 
showing that the bar imposes an extreme hardship on a qualifying family member. Once extreme 
hardship is established, it is but one favorable factor to be considered in the determination of 
whether the Secretary should exercise discretion. See Matter \of Mendez, 21 I&N Dec. 296 (BIA 

. 1996). I~ the instant c~se; th~ applicant's father is ~he qualifyi~g relative. .· 

Extreme hardship. is "not adefimible term .of fixed and inflexible content or meaning," but 
"necessarily depends .upon the facts and circumstances peculiar to each case." Matter of Hwang, 

.10 I&N Dec. ~ 448, 451 (BIA '1964). In Matte; of Cervantes-Gonzalez, the Board pro~ided a list of 
·factors it deemed · relevan~ in d.etermining whether an alien . h~s established extreme hardship to a 
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qualifyingirelative. 24 I&NDec.560, 565 (BIA 1999). The factors include the presence of a lawful 
permanent.resident or United States citizen spouse 9r'parent in this country; the qualifying relative's 
family tie~ . outside the United States; the conditions in the country . or_ countries to which the 

. qualifyi(1g::relative would relocate and the extentofthe qualifying relative' s ties in such countries; the 
financial impact of departure from this country; and significant conditions of health, particularly 
when tied to an unavailability of suitable medici:tl can~ in the· country to which the qualifying relative 
would relocate. /d . . The Board a<;lded that not all of the foregoi;ngfactors need be analyzed in any 
given case and emphasized that the list of factors wa's not exclusiv~. !d. at 566. · 

The . Board has also held that · the common or typical results of removal and inadmissibility do not . 
constitute extreme hardship, and has listed certain individual ha,.rdship factors considered common 
rather than extreme . . These factors include: economic disadvantage, loss of current employment, 
inability to maintain one's present standard bf living, inabiqty to pursue a chosen profession, 
separation ·from family members, severing community ties,· cultural readjustment after living in the 
United . St~tes for many years, cultural adjustment of qualifying relatives who have never lived 
outside tpe United States, inferior economic and educational opportunities in the foreign country, 
or inferior medical fa<;.:ilhies in the foreign country. · See gener'ally Matter of Cervantes-Gonzalez, 
22 l&N Dec. at 568; Matter of Pilch, 21 I&N Dec. 627, 631~32 (BIA 1996); Matter of lge, 20 
I&N Dec: 880, 883 (BIA 1994);' Matter of ]'.[gai, 19 T&N_ Qec. 245, 246-47 (Comm'r 1984); 

L . , I ' . 

Matter ofKim, 15 I&N Dec. 88,89-90 (BIA 1974); Matter of Shaughnessy, 12 I&N Dec. 810, 813 
(BIA 196.8).' . . . 

However, though hardships may not be extreme when considered abstractly or individually, the 
Boar<;l has made it dear, "[r]elevant factqrs, th0ugh not extreme in themselves, must be considered 
in the aggrega~e in de.termining whether extren:le .hardship exists," Matter of 0-J -0-, 21 I&N f?ec. 
381,. 383 :; (BIA 1996) (quoting Matter of Jge, 20 I&N. Dec~ at 882). The adjudicator "must 
consider the entire range of factors concerning hardship in theit totality and determine whether the 

. combination of hardships takes. the case b~yond 'those hardships ordinarily associated with 
deportatio-n." /d.. · · 

· The actual hardship associated with an abstract hardship 'factor such as family separation, 
economiC disadvantage, cultural readjustment; et cetera, differs in nature and severity depending 
on .the u~ique circums~ances of each case, as does the cumul~tive hardship a qualifying relative 
experiences as a result of aggregated individual hardships. See, e.g. ;In reBing Chih Kao and Mei 
Tsui Lin, 23 I&N Dec; 45, 5t (BIA 2001) (disti,nguishing Matt((r of Pilch regarding hardship faced 
by qualifying relatives on thebasis of variations in the length df residence in the United States and 
the· ability to s.peak. . the ·language of the country to which they. would relocate). For example, 
though family·· separation has been found to be a COIDm0n result Of inadmissibility Of removal , 
separation.:from family living in the United States c;ari .also be, the most important single hardship 
factor in considering har<;iship in the aggregate. See Salcido-Salcido, 138 F.3d at 1293 (quoting 

· Comreras-B_uenfil v. /NS,712 F.2d 401,403 (9th Cir. 1983)); ~ut see Matter ofNgai, 19 I&N Dec. 
·at 247 . (separation of spouse and_ children frorp applicant not extreme hardship due to conflicting 
e.vidence·iq the record and because appliCant and spouse had been ·voluntarily separated from one 

- ~ .. 

' . 
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· another for 28 years). Therefore, we ·consider the ·totality of the circumstances in determining 
wl).ether denial of admission would result in extreme hard~hip t9 a qualifying relative. · 

· The AAO :. now turns. to the q~estion of wheth~r the applicant in the pr~sent case has · established 
that a qualifying relative would experience extreme hardship as "a result of her inadmissibility. 

The applicant's father states that the applicant is: the. only :family member who still lives in 
Ecuador. She lives alone and he worries abO:ut her. Since the applicant's immigrant visa was 
denied in 2010, he has been in "anguish and desperation." He would like to visit the applicant; but 
he cannot' because of his .health and economic. reasons. He feels lonely, anxious, and depressed 
since his .wife died in November 2010. He .states that he n~eds the applicant's "affection and 
company." Although his other children live in the United States, they are not able to be with him 
as much as they would like because oftheir own family obligations. . . 

Evidence:in the record corroborates that the applicant's father is receiving medical treatment and 
counseling for depression. In his psychological ·evaluation, . states that the 
applicant's fath~r's depression, anxiety, and grief have developed as a result of his wife's sudden 
death and his prolonged separation from the applicant. He states that continued separation from the 
applicant ; .. puts the applicant's father "at risk of developing even more severe psychological 
impairment" and it will have a "negative impact on his ailing health." The applicant's father feels 
"increasingly alienated" from his children in the United States, because they are unable to meet his 
needs. His eldest daughter reported to · that the applicant's father listens only the 
applicant ·and they must,caU·her before making any decisions about their father's care. She also 
told that their father lives with her brother; she ljves about an hour away and travels 
once a week to see him. She fears that when the applicant's f~ther needs "a higher level of care," 
she woul~ not be able to provide tha.t for him. The applicant's father states that the applicant is 
very attac.hed to him and she "would bring joy and solace to his life." 

The record also indicates that the applicant's' father was diagnosed with prostate cancer and 
underwent a prostatectomy in September 201L He continues to receive care from an urologist and 
the medical evidenc~ in the record corroborates his claims that he requires 'frequent hospital visits. 

indicates that the applicant's father experiences urinary incontinence secondary to . his 
cancer and has decreased motor functioning _related to a degenerative spinal disease. He also 
reports cQgnitive deficits; the applicant's father was unable fo correctly respond to questions of 
common 'knowledge. The applicant's father needs reminders to take his medications. The 
applicant''s father also reported visual hallucinations of his deceased wife and thoughts about death 
and dying, particularly when he is alone. Acs;ording to the sudden loss of his wife 
has caused extr~me emotional pain forth~ applicant's father. \Vith a prolonged separation from the 
applicant, her father feels he has nothing to look·forward to. states that having .the 
applicant with her father would improve his autonomy and his 'overall health. He recommends that 
the. applicant's father continue with his psychiatric and psych:ological treatments and increase his 
social activities outside of the home. · · 
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Having reviewed the preceding~eviden~e, the' MO finds it to .. establish that the appiicant's father 
· experiences extreme hardship resulting from ~is separation fr~m the applicant. In reaching this 

conclusioq, we note the .applicant's father's psychological and medical conditions. The·.record 
establishes that the , applic~mt' s· father is. experiencing multiple stressors, and the stress resulting 
from their separation negati~ely impacts his physical and emotional well~being. He has a· very 
close relationship with the applicant an_d needs the applicant for emotional support to overcome his 
grief for his dece(!sed wife. The applicant'~ support is ess~ntial to prevent him from further 
decompen·satiilg pSychologically. The record also establishes that the applicant ' s elderly father: has 
ongoing medical problems and needs the applicant's assistanc~ in his care. The applicant's father 
physically and cognitively is limited in his .ability to c'are for himself. TheTecord demonstrates that 
the applic:ant's father ·spends. most of. his time· alone, and his 0ther children are unable to provide 
the care he needs as his conditions.worsen. The AAO concluqes that, considering the evidence in 
the. aggregate, ·the applicant's fat~er experiences extreme hardship resulting from his separation 
from the ~pplicant. · · · · 

The AAO.. also finds the record to establish that the applicant~s father would experience extreme 
hardship if he we~e to relocate to Ecuador. We note that the appliCant's father is elderly and has 
multiple medical problems. He receives On'-going treatment and requires frequent hospital visits 
as a resuft of hisprostate cancer. Relocating ·and disrupting his care in the United States would 
have a negative impact on ~is recovery. The record also estabi,ishes that the applicant's father has 
physical ~nd cognitive impairments, which would make it difficult for him to relocate. The AAO · 
also notes that the applicant lives. in a small.to'wn with a population of 6,000. Country-conditions 

· informatibn prepared by th~ U.S. Department of State on December 12, 2011, indicates that 
medical care in small cities · ih Ecua,dor is limited. The AAO concludes that considering the 
evidence in .the aggregate, the applicant's fa,ther would experience extreme hardship, should he . 
relocate. · · 

When the specific hardship factors noted above and the hardships routinely created by the 
separatio11 of families a:re considered in tht{ aggregate; the ·AAO finds that the applicant has 
establish~d that her father ·would face extreme: hardship if the ~pplicant's waiver request is denied. 
The applicant has established statutory eligibility for a waiver ofher inadmissibility under section 
212(a)(6)(C) of the Act. · · · . 

. ,. . . 

In that the applicant has established that the bar to her admission would result in extreme hardship 
. to a, qualifying relative, the AAb how turns to a consideration of whether the applicant merits a , 

waiver of inadmissibility as a matter of discretion. In discretiOnary matters, the applicant bears the 
burden of proving eligibility in terms of equities in the United ~States which are not outweighed by 
adverse factors. See Matter o[T-S-Y~, 7 I&N. Dec. 582 (BIA 1957). · 

. In evaluating whether ... relief is warranted in · the exercise of discretion, the 
. fac~ors ~dverse to the ~lien include the nature and underlying circumstances of 
the exclusion ground at issue, ·the presence of additional. significant violations of 
thi.s country' s immigration laws, the existence of a criminai record, and if so, its 
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., 
nature and seriousness, and the presence of other evidence indicative of the 
alien's bad character or undesirability :as a permanent resident of this country. 
The favorable considerations include fa~ily ties in the United States, residence of 
long duration in this country (particularly where alien began residency at a young 
age), evidence of hardship to the alien and his family if he is excluded and 
deported, service in this country's Armed Forces, a history of stable employment, 
the existence of property or business ties, evidence o.f value or service in the 
CO!;llmunity, evidence of genu~ne rehabilitation if a ' criminal record exists, and 
other evidence attesting to the alien's good character (e.g., affidavits from family, 
friends and responsible community n!presentatives). ' 

See .Matter · of Mendei, 21 I&N Dec. 296, 301 (BIA 1996). The AAO must then, "balance the 
adverse factors evidencing an alien's undesirability as a perillciment resident with the social and 

. humane considerations presented on the alien's behalf to determine whether the grant of relief in 
the exercise of discretion appears to be .in the best interests o(th~ country." !d. at 300. (Citations 
omitted). 

The· adverse factor iri the present case is the applicant's material misrepresentation to obtain 
admission into the United States,. for which :she now seeks; a waiver. The mitigating factors 
in~lude the applicant's legal permanent resident father, the ex:treme hardship to her father if the 
waiver application is denied, and the absence of a criminal record for the applicant. · 

The AAO finds that the immigration violation committed by the applicant is serious in nature and 
cannot be condoned. Nevertheless, when takep togeth~r, the mitigating factors in the present case 
outweigh the adverse factors, such that a favorable exercise of discretion is warranted. . · 

In proceedings for application for waiver of ground~ of inadmissibility under section 212(i) of the 
Act, the burden of proving eligibility reJ;llains' entirely with the applicant. See section 291 of the 
Act, 8 U .S.C. § 1361. In discretionary matters, the· applicant pears the full burden of proving his 
or her eligibility for discretionary relief. See Matter of Ducret, 15 I&N Dec. 620 (BIA 1976). 

· Here·, the applicant has met that burden. Accordingly, the appeal will be sustained. . 

ORDER: Th~ appeal is sustained. 


