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Date: SEP 0 6 2013 Office: LOS ANGELES, CA 

INRE: Applicant: 

U.S. DepartJJient of Homeland Security 
U.S. Citizenship and Immigration Services 
Office of Administrative Appeals 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

FILE: 

APPLJCATION: Application for Waiver of Grounds of Inadmissibility under Section 212(i) of the 
Immigration and Nationality Act, 8 U.S._C. § 1182(i) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case. 

This is a non-precedent decision. The AAO does not announce new constructions of l~w nor establish agency 
policy through non-precedent decisions. If you believe the AAO incorrectly applied current law or policy to 
your case or if you seek to present new facts for consideration, you may file a motion to reconsider or a motion 
to reopen, respectively. Any motion must be filed on a Notice of Appeal or Motion (Form I-290B) within 33 
days of the date of this decision. Please review the F9r(IJ. 1•290]J iJ:tstnictiog$ a.t Ji!to:/fwww.uscis.gov/foriils 
for the latest information on fee, filing location, and other requirements. See also 8 C.P.R. § 1Q:L5. Do li9t 
file a motion directly with the AAO~ 

Thank you, __ ' 

-t.A.-~ • .., ' 
~~( 
Ron Rosenberg 
Chief, Administrative Appeals Office 
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DISCUSSION: The waiver application was denied by the Field Office Director, Los Angeles, 
Otlifornia, and is now before the Admjnistrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The applicant is a native artd citizen of China who was found to be inadmissible to the United States 
under section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 
1182(a)(6)(C)(i), for having attempted to procure admission to the United States in December 1993 by 
presenting a passport containing a fraudulent U.S. nonimmigrcml visa. He is the beneficiary of an 
approved Petition for Alien Relative (Form I-130) which was filed by his U.S. citizen sister. The 
applicant seeks a waiver of inadmissibility pursuant to section 212(i) of the Act, 8 U .S.C. § 1182(i), in 
order to live in the United States with his lawful petmartent resident parents and two U.S. citizen 
children. 

The Field Offiee Director found that the applicant had failed to establish that extreme hardship would 
be imposed on the applicant's qualifying relatives and denied the Application for Waiver of Grounds 
of Inadmissi_bility (Form 1-601) accordingly: Decision of the Field Office Director, dated January 20, 
2012. 

The record contaip_s the following documentation: a brief filed by the applicant's attorney in Support of 
the Form I-290B, Notice of Appeal or Motion; ~ brief filed by the applicant's former attorney in 
support of the applicant's Fortn 1-601; and evidence of hardship to the applicant's parents submitted in 
support of the applicant's initial Form 1-601.1 The entire record was reviewed and considered in 
rendering a d~cision on the appeal. 

Section 212(a)(6)(C) ()f the Act provides, in pertinent pa.rt: 

(i) Any alien who, by fraud or willfully misrepresenting a material fact; seeks to 
procure (or has sought to procure or has procured) a visa, other documentation, 
or admission into the United States or other benefit provided under this Act is 
inadmissible. 

The reeord .shows that the applicant attempted to enter the United States on December 26, 1993 using a 
fraudulent tJ.S. nonimmigrant visa. On appeal, counsel cOntendS that at the time the applicant 
attempted to enter the United States, the applicant was unaware that _the visa in his passport was 
fr~udule11t_. Cou.nsel contends that the applicant had no idea of _ the falsity of the visa, -and that the 
applicanl entered tbe Upited States under a mistaken bel_iefthat his documents were valid; 

The 1applic~mt was botn on,January 7, 1993, anci was over 20 years of age atthe time of his-attempted 
entry to the United States. In a sworn statement dated December 26, 1993, the applicant testified that 

1 The applicant previously filed a Form 1-601 on May 6, 2009, and the Field Office Director found that the applicant had 
- - . 

failed to establish that extreme hardship would be imposed on the applicant's qualifying relatives and denied the applicant's 

initial Form 1-601 a<;cordingly. Decision of the Field Office Director, datt:~ JUJW 2, 2009.. I.n r~viewing ~he applicant's 

Form 1-601 on appeal, the AAO concurred with the Field Office Director that extreme hardship to a qualifying relative had 

not been established, as required by the Act. Decision of the AAO, dated May 16, 2011. 
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he dig not know anything about smugglers and that his father got him the passport and the U.S. visa. 
In a sworn statement dated October 26, 2006, the applicant testified a street vendor applied for the 
passport for him, and that he paid t_he stre~t vendor $3,000 for both the passport and the U.S. visa. The 
applicant further testified that he did not know that he personally must be presem at the U.S. Embassy 
to obt~.in the U,S. visa; and that he paid the street vendor to get the passport and U.S. visa for him. In 
the brief submitted by applicant's former counsel in support of the applicant's initial Form I-601, 
counsel states that .he applicant enlisted the help .Of a tr~vel agency to help him obtain his passport and 
visa, and at the time, the applicant did not know that the passport and visa were {alse documents. In a 
brief s~bmitted .by the applicant's former counsel in support of the applicant's current Form 1-601 
application, counsel states that the applicant consulted a third party for assistance, and acknowledged 
that the applicant paid a siZeable fee for his assistance. -

In application proce~dings, the burden is on the petitioner to establish eligibility fot the benefit sought. 
See Matter of Btantigqn, 11 I&N Dec, 493 (BIA 1966). The applicant must prove by a preponderance 
of evidence that the beneficiary is fully qualified for t}le ben¢fit sought. Matter of Martinez, 21 I&N 
Dec. 1035, 1036 (BIA 1997); Matter ofPatel, 19 I&N Dec. 774 (BIA 1988); Matter of SooHoo, 11 
I~N Pee. 151 (BIA 1965). In the present case, the applicant has failed to meet his burden of 
deroon$trating that l)e did not know the.visa he presented was fraudulent. 

The applicant does not present any evidence to show he believed he was employing a legitimate travel 
age11cy to . facilitate a · genuine B-2 nonimmigrant visa application; Further, the record contains 
conflicting statements from t_h~ applicant concerning his ·application for the visa. Based on the 
evidence ·on the record, including the applicant's inconsistent stat~roents con<;emillg the manner in 
which he obtained the visa, the AAO finds that the applicant has not established that he was unaware 
that the visa he obta.i:ned was not a legitimate visa. · · 

As such, despite cooosel's assertion to the contrary, it h~ not been established by a preponderance of 
the evidence that the applicant did not seek to procure admission by fraud and/or misrepresentation. 
The AAO tbus conc~rs with the Field Office Director that the applicant is inadmissible under section 
212(a)(6)(C)(i) of the Act 

Section 212(i) of the Act provides, in pertinent part: 

the Attorney General [now the Secretary of Homeland Security (Secretary)] may,jn 
the discretion ot'the Attorney General [Secretary], waive the application ofdause (i) of 
subsection (a)(6)(C) in the case of rui allen who is the spouse, son ot daughter of a 
United State$ citizen or of an alien lawfully admitted for permanent residence, if it 'is 
established to the satisfaction. of the Attorney G~nera_l [Secretary] that the refusal of 
admission to the United States of such immigrant alien would result in extreme hardship 
to the citi.7en or lawfu.lly resident spouse or parent of such an alien ... . 

A waiver of inadmissibility under section 212(i) of the Act is dependent on a showing that the bar to 
admission imposes extreme Q~;trdship on a qualifying relative, which includes the U.S. citizen or 
lawfully resident spouse or parent of the applicant. The applicant's lawful permanent resident parent_s 
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' 
are the only qualifying relatives in this case.2 Under this provision of the law, children are not deemed 
to be "qlialifying relatives." However, although children ate not qualifying relatives under this $tatute, 
USCIS does consider that a child's hardship can be a factor in the detetm.irtation whether a qualifying 
relative experiences extreme hardship. If extreme .hardship to a qualifying relative is established, the 
applicant is statutorily eligible for a waiver, and USCIS thf!n assesses whether. a favorable exercise of 
discretion is warranted. See Matter of Mendez-Moralez, 21 I&N Dec. 296, 301 (BIA 1996). 

Extreme hardship is "not a definable term of fixed and inflexible content or meaning," but "necessarily 
depend's upon the facts and circumstances pec111iar to each case.'' Matter of Hwang, 10 I&N Dec. 448, 
451 (BtA 1964). In Matter of Cervantes-Gonzalez, the Board provided a list of factors it deemed relevant 
in determining whether an aii.en has established extreme hardship to a qualifying relative. 22 I&N Dec. 
560, 565 (BIA 1999). The factors include the presence of a lawful permanent resident or United States 
citizen spouse or patent iii this country; the qualifying relative's family ties outside U1e United States; the 
conditions in the country or countries to which the qualifying relative would relocate and the extent of the 
qualifYing relative'$ ties in such countries; the financial. impact of departure from this coUntry; and 
sigpificant conditions of health, particularly when tied to an ll.Davailability of suitable medical care in the 
country to which the· qualifying relative woUld relocate. ld. The Board added thf!t not all of the 
foregoing factors need be analyzed in arty given ·case and emphasized that the list of factors was not 
exclusive. /d. at 566. 

The Board has also held that the common or typical results of removal and inadmissibility do not 
constitute extreme hardship, and has listed certain individual hardship factors considered common 
rather than extreme. These factors include: economic disadvantage, loss of current employment, 
inability to maintain one's present standard of living, inability to pursue a chosen profession, 
separation from family members, severing community ties, cultural readjustment after living in the 
United States fot many years, cultural adjustment of qualifying relatives who have never lived outside 
the United States, inferior economic and educational opportunities in the foreign country, or inferior 
medical facilities in the foreign country. SeegeizerallyMatter of Cervantes-Gonzalez, 22 I&N Dec. at 
568; Matter of Pilch, 21 I&N Dec. 6'27, 632-33 (Bit\ 1996); Matter of lge, 20 I&N Dec. 880, 883 (BIA 
1994); Matter of Ngai, 19 I&N Dec. 245, 246-47 (Co111111'r 1984); MrJtter of Kim, l5 I&N Dec. 88, 89-
90 (BIA 1974); Matter ofShaughnessy, 12 I&N Dec. 810, 813 (BIA 1968). 

However, though hardships may not be extreme when considered abstractly or individually, the Board 
has made it clear that "[r]elevant fac~ors, though not extreme in themselves, must be considered in the 
aggregate in detennining whether extreme ha.rdshlp exists.'' Matter of 0-J-0-, 21 I&N Dec. 381, 383 
(BIA 1996) (quoting Mattet of lge, 20 I&N Dec. at 882). The adjudicator "must consider the entire 

2 
The AAO notes that the record includes a marriage certificate indica_ted that the applica11t was married in New York City 

on)une 3, 2002, and the record further indicates that the applicant has two U.S. citizen children. The record includes two· 
Form I-485s (Application to Register Permanent Residence or Adjust Status) filed by the applicant in 2004 and 2010, 
which indicate that the applicant is married. However, the record does not contain any information regarding the current 
residence of the applicant's. spouse, or any information regarding her immigration status, if any, in the United States. The 
applicant inakes rio claim Of hardship to his spouse if the waiver application is not approved, nor does the applicant make 
a:ny claim that hardship to his children will cause extreme hardship to a qualifying relative if the waiver application is not 
approved. · · 
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range of factors concerning hC!.rdship in their totality and determine whether the combination of 
hardships takes the case beyond those hardships ordinarily associ"'t~d with deportation." !d. 

The actual hC!.rdship associated with an abstract hardship factor Such as family separation, economic 
disadvantage, cultural readjustment, et cetera, differs in nature and severity depending on the unique 
circumstances of each case, as does the cumulative hardship a qll.alifyiiig relative experiences as a 
res_ult of aggregated individual hardships. See, e.g., Matter of Bing Chih Kao a_ttd Mei Ts4t Lin, 23 
I&N Dec. 45, 51 (BlA 4001) (distinguishing Matter of Pilch regarding hardship faced by qualifying 
relatives on the basis of vari~tions i11 the length of .residence in the United States and the ability to 
speak the language of the country to which they wo:uJd reloc"'te). For example, though family 
separation has been found .to be a common. result ofinadmissibility or removal, sep"'r"'tion from family 
living irt tbe United States can also be the most important single hardship factor in considering 
hardship in the aggregate. See Salcido-Salcido v./.N.S., 138 F.3d 1292,1293 (91

h Cir. 1993), (quoting 
Contreras-Buenfil v. INS, 712 f.2d 401, 403 (9tb Cir, 1983)); but see Matter of Ngai, 19 I&N bee. at 
24 7 (separation of spouse and children from applicant not extreme bardl)hip due to conflicting evidence 
in the record and because applicant and spouse had been voluntarily separated from one anot_h~r for 28 
years}. Therefore, we consider the totality of the circumstances in detetrnining whether denial of 
admission would result in extreme h"'rds_bip to a qualifying relative. 

In tbe present application for a waiver of grounds of inadmissibility, neither applicant's fotrner counsel 
nor the_ applicant's current counsel makes any claim that the applicanes qualifying relatives will 
experience ext~eme hardship if the waiver application is not approved. - · -

As noted above, the applicant previously filed a Form 1-601, which was denied on June 2, 2009, and 
the AAO dismissed an appe"'I of the denial on May 16, 2011. ·The AAO notes that the applicant's 
previous counsel contended that the applice:mt' s lawful perm~Uient resident parents would suffer 
emotional; physical - and _ finanCial hardship · were the applicant to reloc~te "'broad due to his 
inadmissibility while they remain in the United States. Counsel stated that the applicant's father is a 
prostate cancer survivor and relies greatly on his son to care for him as he is unable to care for himself 
on his own. Counsel further contended tha~ the applicant's lawful permanent resident mother also 
requires her son's assistance to cate fot her daily needs_. CoJJnsel als_o asserted that the applicant's 
parents rely on the applicant's financial assistance as th~y are too old to work and were he to relocate 
abroad, they would experience financial hardship. Brief in Support of /-601 Waiver, dated May 5, 
2009. 

In the previous decision of the MO, the AAO determined that it has not been established that the 
applicant's patents will experience, emotional hardship due to long-ten:n separation from their son. The 
AAO noted that the applicant haS four siblings residing in the United States, and it has not been 
established th~t the applicant's siblings are unable to assist their parents. the AAO also noted that no 
documentation was provided to establish that without the applicant's continued pr~sence in the United 
Stat~s, the hardship to the applicant's parents would be extreme. Decision of the AAO, dated May 16, · 
2011. As noted above, no additional assert_ions were m&d~ in support of the current Form 1-601 that 
the applicant's parents would experience extreme hardship if the waiver application is deniedi and no 
furth~i evideoce or information was submitted -concerning any potential hardship to the applicant's 
parents. 
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TQ.e record, reviewed in its entirety and in light of the Cervantes-Gonzalez factors, cited above, does 
not support a finding that the applicant's lawful permanent resident p(lrents will face extreme hardship 
if the applicant is unable to reside in the United States. The AAO recognizes that the applicant's 
parents will endure hardship as a result of separation from the applicant. However, their situation, if 
they remain in the United States, is typical to individuals separated as a result of removal and does not 
rise to the level of extreme hardship based on the record. The difficulties that the applicant's parents 
would face as a result of her separation from the applicant, even when considered in the aggr~gate, do 
not rise to the level of extreme as contemplated by statute and case law 

Extreme hardship to a qualifying relative must also be established in the event that he or she 
a,ccompllllies the applicant abroad based on the denial of the applicant's waiver request. Counsel 
contended that were the applicant's parents to relocate abroad to reside with the applJcant, they would 
be forced to leave their two other children and multiple grandchildren and that would cause them 
emotional hardship. In addition, counsel noted that the applicant's p~ents have been in the United 

·StC1tes for over (1 deccu1e anq no longer have ties to China. Counsel asserts that medical care in China is 
not up to par with tbe Western world, (lnd that the applicant's parents' treating doctors are in the 
United States and a relocation abroad would cause them hardship as they would no longer be treated 
by professionals familiar with their conditions and treatment plans. 

In the previous decision, the AAO found th~t, based on the documentation provided by counsel with 
respect to the applicant's parents' medical conditions as well as the substandard medical care in China 
and the applicant's parents' age and family ties to the United States, the applicant's. patents would 
experience extreme hardship were they to relocate to China to reside with the applicant due to his 
inadmis_sil;>ility. Decision of the AAO, dated May 16, 2011. There is nothing on the record to indicate 
that this finding should be overturned. 

Although the applicant has demonstrated that the qualifying relatives would experience extreme 
hardship if they relocated·abroad to reside with the applicant, we can find extreme hardship warranting 
a waiVer of inadmissibility only where an applicant has shown extreme hardship to a qualifying 
relative in the scenario of relocation and the scenario of separation. The AAO has long interpreted the 
waiver provisions of the Act to require a showing of extreme hardship in both possible scenarios, as a 
claim that a qualifying relative will relocate and thereby suffer extreme hardship can easily be made 
for. purposes of the wafver even where there is no actual intention to relocate. Cf. Matter of Ige, 20 
I&N Dec. 880, 886 (BIA 1994). Furthermore, to relocate and suffer extreme hardship, where 
remc:tining the United States and being separated from the applicant would not result in extreme 
hardship, is a matter of choice and not the result of inadmissibility. Id., also cf.Matter of Pilch, 21 I&N 
Dec. 627, 632-33 (BIA 1996). As the applicant has not demonStrated extreme hardship from 
separation, we cannot find that refusal of admission would result in extreme hardship to the qualifying 
relatives in this case. 

As noted above, if extreme ha,rdship to a qualifying relative is established, the appliccmt is statutorily 
eligible for a waiVer, and USCIS then assesses whether a favorable exercise of discretion is warranted. 
In the brief in support of Form I-290B, counsel contends that the Supreme Court distinguished those 
who engage in a pattern of immigration fraud from aliens who commit a single, isolated act of 
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misrepresentation. INS v. Yang, 519 U;S. 26, 117 S.Ct. 350 (1996). In INS v. Yang, the respondent 
was statutorily eligible for a waiver, and the Supreme Court reversed the decision that denied the 
respondent the waiver as a matter of discretion. In this particular case, the applicant has not 
esta.blished that he is eligible for a waiver. 

In proceedings for a.11 application for waiver of grounds of inadmissibility, the, burden of establishing 
that the application merits approval rests wjtb the applica.nt. See Section 291 of the Act, 8 U.S.C. § 
1361. In this case, the applicant has not met his burden. Accordi11gly, the appeal will be dismissed 

OlU>ER: The appe(ll is dismissed. The waiver application is denied. 


