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The Applicant has applied for an immigrant visa and seeks a waiver of inadmissibility under sections 
212(a)(9)(B)(v) and 212(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(B)(v) 
and 1182(i), for unlawful presence and fraud or willful misrepresentation. 

The Director of the Nebraska Service Center denied the application, concluding that the record did not 
establish that the Applicant merited a favorable exercise of discretion, although he had established 
extreme hardship to a qualifying relative, his U.S. citizen spouse. On appeal, the Applicant asserts 
that he has established that he merits a favorable exercise of a discretion. 

In these proceedings, it is the Applicant's burden to establish eligibility for the requested benefit. 
Section 291 of the Act, 8 U.S .C. § 1361. Upon de nova review, we will remand the matter to the 
Director for the entry of a new decision. 

I. LAW 

A noncitizen who has been unlawfully present in the United States for 1 year or more, and who again 
seeks admission within 10 years of the date of departure or removal from the United States, is 
inadmissible. Section 212(a)(9)(B)(i) of the Act. A noncitizen is deemed to be unlawfully present in 
the United States if present in the United States after the expiration of the period of authorized stay or 
if present in the United States without being admitted or paroled. Section 212(a)(9)(B)(ii) of the Act. 

Any noncitizen who, by fraud or willfully misrepresenting a material fact, seeks to procure ( or has 
sought to procure or has procured) a visa, other documentation, or admission into the United States or 
other benefit provided under the Act, is inadmissible. Section 212(a)(6)(C)(i) of the Act. 

These grounds of inadmissibility may be waived as a matter of discretion if refusal of admission would 
result in extreme hardship to a U.S. citizen or lawful permanent resident spouse or parent. Sections 
212(a)(9)(B)(v) and 212(i) of the Act. 

The burden is on the Applicant to establish that a waiver of inadmissibility is warranted in the exercise 
of discretion. Matter of Mendez-Moralez, 21 I&N Dec. 296, 299 (BIA 1996). We must balance the 



adverse factors evidencing the Applicant's undesirability as a lawful permanent resident with the 
social and humane considerations presented to determine whether the grant of relief in the exercise of 
discretion appears to be in the best interests of the country. Id. at 300 (citations omitted). The adverse 
factors include the nature and underlying circumstances of the inadmissibility ground( s) at issue, the 
presence of additional significant violations of immigration laws, the existence of a criminal record, 
and if so, its nature, recency and seriousness, and the presence of other evidence indicative of bad 
character or undesirability. Id. at 301. The favorable considerations include family ties in the United 
States, residence of long duration in this country (particularly where residency began at a young age), 
evidence of hardship to the noncitizen and his or her family, service in the U.S. Armed Forces, a history 
of stable employment, the existence of property or business ties, evidence of value and service to the 
community, evidence of genuine rehabilitation if a criminal record exists, and other evidence attesting 
to good character. Id. 

II. ANALYSIS 

The issue on appeal is whether the Applicant has established that he merits a favorable exercise of 
discretion. The Applicant contends that the Director failed to consider all of the positive factors in his 
case. Specifically, he claims the Director did not consider his family ties, long residence, employment 
history, community and charitable involvement, English language skills, contribution to the U.S. 
economy, and filing of taxes. The Applicant maintains that when all the positive factors are considered 
in his case, they outweigh the negative factors. 

In the decision to deny the Applicant's waiver application, the Director detailed the Applicant's entries 
to the United States without inspection, his filing for asylum under a fake name and different 
nationality, and his 1991 sexual battery conviction and 1992 DUI arrest. The Director determined that 
the adverse factors in the case were the Applicant's unlawful entry, unlawful presence, unauthorized 
employment, fraud or misrepresentation, and criminal history. The Director found that the positive 
factors in the case were extreme hardship to the Applicant's U.S. citizen spouse and parents, 1 his ties 
to the United States, including his U.S. citizen children, and letters of support. 

The Director's decision does not address any additional evidence in support of discretion. The 
Director's analysis does not consider the claimed hardships to the Applicant or his U.S. citizen 
children. The Applicant stated that he and his spouse have been together since 1997 and have been 
married since 2006. He explained that being apart from his family has been hard and painful for him. 
The Applicant indicated that in addition to having a difficult time mentally, he has had typhoid fever 
twice since returning to Mexico. He claimed that when he gets sick, he experiences fatigue, dizziness, 
diarrhea, and vomiting for a week. He stated that he has also been unable to support himself or find 
stable work in Mexico, and that his spouse had to send him money to pay his medical bills. The 
Applicant claimed that Mexico is very dangerous, and his friends and family have been victims of 
extortion or kidnapping. The Applicant, his spouse, and his son all indicated that the Applicant's son 
has experienced rage and suicidal thoughts since the Applicant's return to Mexico. The Applicant's 
daughter was born shortly after he returned to Mexico, and he has not been able to spend much time 
with her. In support of these claims, the Applicant submitted medical documentation from Mexico, 
evidence of a money transfer that establishes his spouse has sent him money, statements from his 
spouse and son, and information about crime and violence in Mexico. 

1 The Applicant does not have U.S. citizen or lawful permanent resident parents. His spouse's parents are U.S. citizens. 
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The Director also failed to consider the Applicant's expression of remorse, lack of a criminal record 
for many years, residence of long duration, history of stable employment, payment of taxes, and 
evidence of community service. The Applicant acknowledged his unlawful presence and fraud and 
asked for forgiveness. The Applicant also acknowledged that he drove while intoxicated but claimed 
he has not had any arrests or convictions since 1992. The evidence indicates the Applicant resided in 
the United States for approximately 28 years. It also reflects that he worked many jobs, including as 
a trucker for 17 years. The Applicant also provided evidence of tax filing and payments from 2002 
through 2017. Finally, the record contains evidence of the Applicant's and spouse's memberships in 
various churches, involvements in charity, and community service. 

In sum, because the Director's decision does not consider and weigh all the positive factors in the 
Applicant's case, we find it appropriate to remand the matter for the Director to reevaluate the 
submitted evidence and consider whether the Applicant has established that he merits a favorable 
exercise of discretion. 

ORDER: The decision of the Director is withdrawn. The matter is remanded for the entry of a 
new decision consistent with the foregoing analysis. 

3 


