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The Applicant has applied for an immigrant visa and seeks a waiver of inadmissibility under section 
212(h) of the Immigration and Nationality Act (the Act), 8 U.S.C. § l 182(h), and under 
212(a)(9)(B)(v) of the Act, 8 U.S .C. § l 182(a)(9)(B)(v). 

The Director of the Nebraska Service Center denied the application, finding that the Applicant was 
inadmissible under section 212(a)(2)(A)(i)(II) of the Act for a controlled substance violation. An 
individual who is inadmissible under section 212(a)(2)(A)(i)(II) of the Act may qualify for a waiver 
of inadmissibility under section 212(h) of the Act if that offense "relates to a single offense of simple 
possession of 30 grams or less of marijuana." The Director determined, however, that the Applicant 
was not eligible for a waiver because his controlled substance violation involved hydrocodone. The 
Director further found the Applicant was inadmissible under section 212(a)(9)(B)(i)(II) of the Act for 
accruing unlawful presence in the United States of one year or more before departing and seeking 
admission within 10 years of his last departure. The Director denied the application as a matter of 
discretion concluding that the Applicant would remain inadmissible even if the wavier were granted. 

On appeal, the Applicant argues that he is not inadmissible for a controlled substance violation and 
that his inadmissibility for unlawful presence was waived with the approval of Form I-601A, 
Application for Provisional Unlawful Presence Waiver. 1 Upon de nova review, we will remand the 
matter to the Director for the entry of a new decision. 

The record reflects that the Applicant is the beneficiary of an immigrant visa petition filed by his U.S. 
citizen spouse. The Applicant entered the United States in 2000 without inspection and remained until 
his 2017 departure for a consular visa interview. Following the 2017 consular interview, the Applicant 
was refused a visa as he was determined inadmissible for a conviction related to a controlled substance. 

In denying the application, the Director noted that the Applicant was charged in 2012 under Nevada 
Revised Statute (NRS) section 453 .336 for possession of a controlled substance and that in 2013, after 
diversion requirements were completed, charges for possession of drugs not for interstate commerce 
in violation ofNRS section 454.351 were dismissed. The Director cited 9 FAM 302.4-2(B)(3)( c) that 
the Applicant's charge counts as a conviction for immigration. 

1 The record shows the Applicant's Form l-601A was approved May 17, 2017 . 



On appeal, the Applicant maintains that although he was charged with possession of a controlled 
substance under NRS section 453.336, the charge was amended to possession of drugs not for 
interstate commerce under NRS section 454.351, that at no time did he plead guilty, and that he 
completed classes and community service so the charge was dismissed. He further contends that the 
Nevada statute was found overbroad relative to the Controlled Substances Act, 21 U.S.C. § 802, and 
cites Villavicencio v. Sessions, 904 F.3d 658 (9th Cir. 2018). 

Documents in the record indicate that the Applicant was charged under NRS section 453.336 for 
unlawful possession not for purpose of sale, but a Register of Action from the State of Nevada shows 
an amended disposition for charges under NRS section 454.351 for possession of drugs which may 
not be introduced into interstate commerce. The Applicant was placed in a diversion program and 
after he completed the requirements, the charges against him were dismissed. 2 A review of the 
Register of Action shows that charges against the Applicant under NRS section 454.316 for possession 
of a dangerous drug without prescription were annotated as DA Denial, indicating those charges were 
not prosecuted. 

As the Applicant indicates, the U.S. Court of Appeals for the Ninth Circuit ruled in 2018 that NRS 
section 454.351 is overbroad, encompassing a wider range of substances than those set forth in the 
federal Controlled Substances Act. The Court further found that the statute is not divisible because 
although the statute lists alternative means in which a violation of the statute may be committed, 
"jurors need not agree on which method of committing the offense the defendant used." Villavicencio 
v. Sessions, Id (quoting Rendon v. Holder, 764 F.3d 1077, 1084-85 (9th Cir. 2014)). As the statute is 
indivisible, the modified categorical approach was unavailable to determine if the respondent in that 
case was convicted of a removable offense. 

In view of the Court's decision, we conclude that the Applicant's conviction under NRS 454.351 does 
not render him inadmissible under section 212(a)(2)(A)(i)(II) of the Act for a violation oflaw relating 
to a federally controlled substance and he does not require a waiver of this inadmissibility. Upon our 
request, the U.S. Department of State, Bureau of Consular Affairs has removed this inadmissibility in 
its records. 

ORDER: The decision of the Director is withdrawn. The matter is remanded for the entry of a 
new decision consistent with the foregoing analysis. 

2 The Register of Action is unclear as to whether the Applicant entered a plea prior to implementation of conditions which 
included a suspended 60-day jail sentence, community service, drng counseling, and a cash bond. 
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