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DISCUSSION: The Form 1-601, Application for Waiver of Grounds of Inadmissibility (Form [-601) was
denied by the Officer in Charge, Athens, Greece. The matter is now before the Administrative Appeals Office
(AAO) on appeal. The appeal will be dismissed. The decision of the Ofﬁcer in Charge will be withdrawn, and
the Form 1-601 waiver application declared moot.

The record reflects that the applicant is a native and citizen of Egypt. The applicant was found to be
inadmissible to the United States pursuant to section 212(a)(6)(C)(i) of the Immigration and Nationality Act
(the Act), 8 U.S.C. § 1182(a)(6)(C)(i), for having sought an immigration benefit by willfully misrepresenting a
material fact. The applicant is married to a United States citizen and he seeks a waiver of inadmissibility
under section 212(i) of the Act, 8 U.S.C. § 1182(i).

The Officer in Charge determined the applicant had failed to establish that his wife would suffer extreme
hardship if she remained in the United States without him, or if she moved to Egypt to be with the applicant.
The Form 1-601 was denied accordingly.

On appeal the applicant asserts, through counsel, that his wife would suffer extreme emotional hardship if she
remained in the United States without her husband, and that she would suffer extreme emotional hardship as
well as religious discrimination and possible persecution if she moved with the applicant to Egypt.

Section 212(a}(6)(C)(i) of the Act provides, in pertinent part, that:

Any alien who, by fraud or willfully misrepresenting a material fact, seeks to procure (or has
sought to procure or has procured) a visa, other documentation, or admission into the United
States or other benefit provided under this Act is inadmissible.

Section 212(i) of the Act provides in pertinent part that:

(1) The Attorney General [now Secretary, Department of Homeland Security, “Secretary”)
may, in the discretion of the Attorney General [Secretary], waive the application of clause (i)
of subsection (a)}(6)(C) in the case of an alien who is the spouse, son or daughter of a United
States citizen or of an alien lawfully admitted for permanent residence, if it is established to
the satisfaction of the Attorney General [Secretary] that the refusal of admission to the United
States of such immigrant alien would result in extreme hardship to the citizen or lawfully
resident spouse or parent of such an alien.

The record reflects that on September 17, 1985, the applicant was admitted into the United States as a
nonimmigrant visitor for pleasure. The applicant remained in the United States beyond his six month
authorized stay, and on December 9, 1987, he filed an application with the Immigration and Naturalization
Service (now U.S. Citizenship and Immigration Services (CIS)), as a Special Agricultural Worker (SAW).
The applicant’s SAW application was denied and a subsequent appeal was dismissed on October 2, 1991,
based on a determination that the SAW application was based on fraudulent information. The applicant
subsequently departed the United States on an unknown date.
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Based on this evidence, the Officer in Charge found the applicant to be inadmissible to the United States
pursuant to section 212(a}(6)(C)(i) of the Act.

Upon review of the evidence, the AAO finds that the officer in charge erred in concluding that the applicant
was inadmissible under section 212(a)(6)(C)(i) of the Act, based on information relating to his SAW
application.

Section 210(b)(6) of the Act, 8 U.S.C. § 1160(b)(6) relating to confidentiality éf information related to special
agricultural worker applications provides that:

(A) [Elxcept as provided in this paragraph, neither the Attorney General [now, Secretary,
Department of Homeland Security], nor any other official or employee of the Department of
Justice, or bureau or agency thereof, may -

(i) use the information furnished by the applicant pursuant to an application filed
under this section for any purpose other than to make a determination on the
application, including a determination under subsection (a)(3)(B) of this section, or for
enforcement of paragraph (7);

(ii) make any publication whereby the information furnished by any particular
individual can be identified; or

(iii) permit anyone other than the sworn officers and employees of the Department ot
bureau or agency or, with respect to applications filed with a designated entity, that
designated entity, to examine individual applications.

Section 210(b)(7) of the Act, 8 U.S.C. § 1160(b)(7) relates to special agricultural worker applications and
provides in pertinent part that:

(A) [Wlhoever —

(i) files an application for adjustment of status under this section and knowingly and
willfully falsifies, conceals, or covers up a material fact or makes any false, fictitious, or
fraudulent statements or representations, or makes or uses any false writing or document
knowing the same to contain any false, fictitious, or fraudulent statement or entry, or,

(ii) creates or supplies a false writing or document for use in making such an application,
shall be fined in accordance with title 18, United States Code, or imprisoned not more
than five years, or both.

(B) Exclusion.-An alien who is convicted of a crime under subparagraph (A) shall be
considered to be inadmissible to the United States on the ground described in section

212(2}6XC)(0).
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Accordingly, CIS is precluded from considering any fraud related to the applicant’s SAW application as a
basis of inadmissibility in the present matter. A review of the record reflects no indication that the applicant
defrauded or made a willful misrepresentation on any other application except on his application for SAW
status. In addition, the applicant has not been convicted for false statements in that or any other application.
The AAO thus finds that the officer in charge erred in concluding that the applicant was inadmissible pursuant
to section 212(a)(6}(C)(i) of the Act.

Section 212(a)(9XB) of the Act provides, in pertinent part:
(B) Aliens Unlawfuily Present.-

(i) In general. - Any alien (other than an alien lawfully admitted for permanent
residence) who-

(I) was unlawfully present in the United States for a period of more than 180
days but less than 1 year, voluntarily departed the United States . . . prior
to the commencement of proceedings under section 235(b)1) or section
240, and again seeks admission within 3 years of the date of such alien’s
departure or removal, . . . is inadmissible.

(v) Waiver. — The Attorney General [Secretary, Department of Homeland Security,
“Secretary”] has sole discretion to waive clause (i) in the case of an immigrant who is
the spouse or son or daughter of a United States citizen or of an alien lawfully
admitted for permanent residence, if it is established to the satisfaction of the Attorney
General [Secretary] that the refusal of admission to such immigrant alien would result
in extreme hardship to the citizen or lawfully resident spouse or parent of such alien.

The record reflects that subsequent to his departure from the United States in the 1990s, the applicant was
admitted into the United States as a nonimmigrant visitor for pleasure on March 18, 2001, with authorization
to remain in the country until June 18, 2001. The applicant remained in the United States beyond June 18,
2001, and he filed an application for asylum on March 13, 2002. An immigration court hearing and Board of
Immigration Appeal process ensued, under which the applicant was ultimately granted permission to stay in
the United States until a voluntary departure deadline on July 28, 2004. The record reflects that the applicant
departed the United States before July 28, 2004. He has been out of the country since that time.

As noted in the officer in charge’s decision, no period of time during which a bona fide asylum application is
pending shall be taken into account in determining unlawful presence. The applicant therefore accrued
unlawful presence from June 19, 2001 to March 13, 2002. Accordingly, the applicant is inadmissible to the
United States under section 212(a)(9)(B)(iXI) of the Act for being unlawfully present in the United States for a
period of more than 180 days but less than one year.

Section 212(a)(OXBXi)(I) of the Act provides that the applicant is barred from seeking admission into the U.S.
within three years of the date of his departure from the United States. In the present case, the applicant
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departed the United States in July 2004, and he has remained outside of the country since that time. More than
three years have therefore passed since the departure that made the applicant inadmissible under section
212(a)(9)(B)XiXI) of the Act. The applicant is thus no longer inadmissible under section 212(a)}(9}B)(iXI) of
the Act.

As such, the waiver application is unnecessary and the issue of whether the applicant established extreme
hardship to a qualifying relative pursuant to section 212(i) or 212(a)(9)(B)(v) of the Act is moot and will not
be addressed.

ORDER: The appeal is dismissed. The decision of the officer in charge is withdrawn, and the Form 1-601
application for a waiver of inadmissibility is declared moot.



