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IN RE: 

APPLICATION: Application for Waiver of Grounds of Inadmissibility under section 21 2(a)(9)(B)(v) 
of the Immigration and Nationality Act (the Act), 8 U.S.C. section 1182(a)(9)(B)(v). 

ON BEHALF OF APPLICANT: 

SELF-REPRESENTED 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

Chief, Administrative Appeals Office 



DISCUSSION: The waiver application was denied by the District Director, Mexico City, Mexico. 
The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
sustained. 

The applicant is a native and citizen of Mexico. He was found to be inadmissible to the United 
States pursuant to section 212(a)(9)(B)(i)(II) of the Act, 8 U.S.C. $ 1182(a)(9)(B)(i)(II), for having 
been unlawfully present in the United States for one year or more and seeking admission within ten 
years of his last departure. He is married to a U.S. citizen and is the father of two U.S. citizens. He 
seeks a waiver of inadmissibility pursuant to section 212(a)(9)(B)(v) of the Act, 8 U.S.C. 
6 1 182(a)(9)(B)(v). 

The District Director concluded that the applicant had failed to establish that the bar to his admission 
would impose extreme hardship on a qualifying relative, his U.S. citizen spouse, and denied the 
Application for Waiver of Grounds of Inadmissibility (Form 1-601) on February 9,2007. 

On appeal, the applicant's spouse states that she is experiencing extreme hardship due to her medical 
conditions, financial hardships and having to act as the sole caretaker for her children. 

Section 2 12(a)(9)(B) of the Act provides, in pertinent part: 

(i) In general. - Any alien (other than an alien lawfully admitted for 
permanent residence) who- 

(11) has been unlawfully present in the United States 
for one year or more, and who again seeks 
admission within 10 years of the date of such 
alien's departure or removal from the United 
States, is inadmissible. 

(v) Waiver. - The Attorney General [now the Secretary of Homeland 
Security (Secretary)] has sole discretion to waive clause (i) in the case of an 
immigrant who is the spouse or son or daughter of a United States citizen or 
of an alien lawfully admitted for permanent residence, if it is established to 
the satisfaction of the [Secretary] that the refusal of admission to such 
immigrant alien would result in extreme hardship to the citizen or lawfblly 
resident spouse or parent of such alien. 

The record indicates that the applicant entered the United States without inspection in December 
1997 and remained until he departed voluntarily in February 2006. As the applicant resided 



unlawfully in the United States for over a year and is now seeking admission within ten years of his 
last departure from the United States, he is inadmissible under section 212(a)(9)(B)(i)(II) of the ~ c t . '  

A waiver of inadmissibility under section 212(a)(9)(B)(v) is dependent upon a showing that the bar 
to admission imposes an extreme hardship on a qualifying relative, i.e., the U.S. citizen or lawfully 
resident spouse or parent of the applicant. Hardship to the applicant or his children is not directly 
relevant in section 212(a)(9)(B)(v) proceedings and will be considered only insofar as it results in 
hardship to a qualifylng relative. If extreme hardship to a qualifylng relative is established, the 
Secretary then assesses whether an exercise of discretion is warranted. See Matter of Mendez, 21 
I&N Dec. 296 (BIA 1996). 

The concept of extreme hardship to a qualifying relative "is not . . . fixed and inflexible," and 
whether extreme hardship has been established is determined based on an examination of the facts of 
each individual case. Matter of Cervantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999). In Matter 
of Cervantes-Gonzalez, the Board of Immigration Appeals set forth a list of non-exclusive factors 
relevant to determining whether an applicant has established extreme hardship to a qualifylng 
relative pursuant to section 212(i) of the Act. These factors include, with respect to the qualifylng 
relative, the presence of family ties to U.S. citizens or lawful permanent residents in the United 
States, family ties outside the United States, country conditions where the qualifylng relative would 
relocate and family ties in that country, the financial impact of departure, and significant health 
conditions, particularly where there is diminished availability of medical care in the country to 
which the qualifying relative would relocate. Id. at 566. 

Relevant factors, though not extreme in themselves, must be considered in the 
aggregate in determining whether extreme hardship exists. In each case, the trier of 
fact must consider the entire range of factors concerning hardship in their totality 
and determine whether the combination of hardships takes the case beyond those 
hardships ordinarily associated with deportation. 

Matter of 0-J-0-, 21 I&N Dec. 381, 383 (BIA 1996) (citations omitted). 

The AAO notes that extreme hardship to a qualifying relative must be established whether he or she 
accompanies the applicant or remains in the United States, as a qualifying relative is not required to 
reside outside of the United States based on the denial of the applicant's waiver request. 

1 The AAO also notes that the applicant was convicted of Receiving Stolen Property, California Penal Code 4 496(a), on 
July 21, 1997, in the Superior Court of California, Sonoma County, California. The AAO will not, however, consider 
whether the applicant's conviction is for a Crime Involving Moral Turpitude (CIMT) as the maximum punishment for 
this crime is imprisonment for less than one year, and the applicant was not sentenced to a term of imprisonment of more 
than six months. Therefore, even if a CIMT, it would qualify for the petty offense exception in section 
212(a)(2)(A)(ii)(II) of the Act. Accordingly, the applicant is not inadmissible to the United States on the basis of this 
conviction. 



The record includes, but is not limited to, statements from the applicant's spouse; photographs of the 
amlicant. the ar>olicant7s mouse and their children: a statement-from a coworker of the a~~ l i can t ' s  

[regarding the applicant's daughter; copies of prescriptions for the 
applicant's spouse; a statement fro4 regarding the applicant's spouse's last 
pregnancy; a statement from the applicant's spouse's pastor; a copy of an employment letter 
verifying the applicant's spouse's employment; copies of other medical records relating to the 
applicant's spouse's medical history; a copy of the applicant's marriage certificate; and copies of the 
applicant's children's birth certificates. 

The entire record was reviewed and all relevant evidence considered in rendering this decision. 

On appeal the applicant's spouse states that she suffers from Diabetes, Hypertension and Optic 
Neuritis, and that the applicant's exclusion has resulted in extreme hardship for her. Specifically, she 
states that his exclusion has exacerbated her medical conditions and makes it hard for her to function 
in her daily life as mother and caretaker of their three children. She states that the financial and 
emotional strain, when combined with her medical conditions, results in impacts that rise above 
those normally experienced by the relatives of excluded aliens. 

An examination of the record reveals that there is sufficient documentation to establish the 
applicant's spouse has several serious medical conditions and that, based on the statements from the 
medical professionals treating her, needs the applicant to help maintain her health and their 
household. Statements from the office manager at the applicant's spouse's place of employment, 
one of her coworkers and the pastor at the applicant's spouse's church also document the significant 
impact that the applicant's absence has had on his spouse's emotional and physical health. As such, 
the AAO finds the record to establish that the applicant's spouse would experience extreme hardship 
if the applicant were to be excluded and she remained in the United States. 

Extreme hardship to a qualifying relative must also be established if he or she relocates with the 
applicant. In this case, as noted above, the record indicates that the applicant's spouse suffers fkom 
several serious medical conditions and is currently under treatment. As such, the AAO also finds 
that it would constitute an extreme hardship for the applicant's spouse to relocate to Mexico, away 
fi-om the doctors who are familiar with her medical history and have been caring for her. 

In discretionary matters, the alien bears the burden of proving eligibility in terms of equities in the 
United States which are not outweighed by adverse factors. See Matter of T-S-Y-, 7 I&N Dec. 582 
(BIA 1957). 

In evaluating whether . . . relief is warranted in the exercise of discretion, the factors 
adverse to the alien include the nature and underlying circumstances of the exclusion 
ground at issue, the presence of additional significant violations of this country's 
immigration laws, the existence of a criminal record, and if so, its nature and seriousness, 
and the presence of other evidence indicative of the alien's bad character or undesirability 
as a permanent resident of this country. The favorable considerations include family ties 



in the United States, residence of long duration in this country (particularly where alien 
began residency at a young age), evidence of hardship to the alien and his family if he is 
excluded and deported, service in this country's Armed Forces, a history of stable 
employment, the existence of property or business ties, evidence of value or semice in the 
community, evidence of genuine rehabilitation if a criminal record exists, and other 
evidence attesting to the alien's good character (e.g., affidavits from family, friends and 
responsible community representatives). 

See Matter of Mendez-Moralez, 21 I&N Dec. 296,301 (BIA 1996). The AAO must then, "[Blalance 
the adverse factors evidencing an alien's undesirability as a permanent resident with the social and 
humane considerations presented on the alien's behalf to determine whether the grant of relief in the 
exercise of discretion appears to be in the best interests of the country. " Id. at 300. (Citations 
omitted). 

The adverse factors in the applicant's case are the unlawful presence for which he now seeks a waiver, 
his unlawful employment in the United States, and his 1997 conviction for receiving stolen property. 
The favorable and mitigating factors are the applicant's U.S. citizen wife and children, the extreme 
hardship to the applicant's wife if he were to be refused admission, and the absence of any criminal 
activity since 1997. 

Although the immigration violation committed by the applicant is serious and is not condoned, the 
AAO nevertheless finds that, when taken together, the favorable factors in the present case outweigh 
the adverse factors, such that a favorable exercise of discretion is warranted. Accordingly, the 
appeal will be sustained. 

In proceedings for an application for waiver of grounds of inadmissibility under section 
2 12(a)(9)(B)(v) of the Act, the burden of establishing that the application merits approval rests with 
the applicant. See section 291 of the Act, 8 U.S.C. 8 1361. In this case, the applicant has met his 
burden. 

ORDER: The appeal is sustained. 


