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DISCUSSION: The waiver application was denied by the Director of the St. Paul, Minnesota Field 
Office. The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be sustained. 

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United 
States under section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
tj 1182(a)(9)(B)(i)(II), for having been unlawfully present in the United States for over one year. 
The applicant is married to a U.S. citizen and seeks a waiver of inadmissibility pursuant to section 
212(a)(9)(B)(v), 8 U.S.C. $8 1182(a)(9)(B)(v), in order to remain in the United States with her 
husband. 

The Field Office Director ("director") concluded that the applicant failed to establish that extreme 
hardship would be imposed upon a qualifying relative and denied the Application for Waiver of 
Grounds of Inadmissibility (Form 1-601) accordingly. Decision of the Director (Feb. 23,2009). 

On appeal, counsel asserts that the applicant's husband, Clemente Fonts, will face extreme hardship 
to his health, finances and personal safety if the waiver request is denied and the applicant is 
removed from the United States. In support of these claims, counsel submits new evidence 
regarding health, finances and conditions in Mexico. 

Counsel further asserts that the Field Office committed several procedural errors in the processing 
and adjudication of the applicant's waiver request and her applications for employment authorization 
and adjustment of status, including the failure to consider additional evidence submitted in support 
of the waiver application. Counsel claims that these errors have exacerbated the financial and 
psychological stress of the applicant and her husband. 

The AAO exercises de novo review in these proceedings. See 5 U.S.C. 5 557(b) ("On appeal from 
or review of the initial decision, the agency has all the powers which it would have in making the 
initial decision except as it may limit the issues on notice or by rule.") Accordingly, the entire 
record, including the additional evidence previously submitted, has been reviewed and considered in 
rendering this decision on the appeal. Any errors committed by the Field Office, therefore, have not 
prejudiced the applicant. 

Section 2 12(a)(9)(B) of the Act provides, in pertinent part: 

(i) In General 

Any alien (other than an alien lawfully admitted for permanent residence) who- 
. . . 

(11) has been unlawfully present in the United States for one year or more, and who 
again seeks admission within 10 years of the date of such alien's departure or removal 
from the United States, is inadmissible. 

(ii) Construction of Unlawful Presence 

For purposes of this paragraph, an alien is deemed to be unlawfully present in the United 
States if the alien is present in the United States after the expiration of the period of stay 
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authorized by the Attorney General or is present in the United States without being 
admitted or paroled. 

* * * 
(v) Waiver. - The Attorney General [now the Secretary of Homeland Security (Secretary)] 

has sole discretion to waive clause (i) in the case of an immigrant who is the spouse or son 
or daughter of a United States citizen or of an alien lawfully admitted for permanent 
residence, if it is established to the satisfaction of the [Secretary] that the refusal of 
admission to such immigrant alien would result in extreme hardship to the citizen or 
lawfully resident spouse or parent of such alien. 

At the interview regarding her adjustment of status application, the applicant stated that she entered 
the United States in December 1996 as a nonimmigrant visitor with authorization to remain for six 
months, but that she did not depart the United States until 1999.' The record also shows that the 
applicant was later admitted to the United States on March 3 1, 2003 as a nonimmigrant visitor (B-2) 
with authorization to remain until September 30, 2003.~ The applicant does not contest that she 
remained in the United States for over one year after the expiration of her authorized stay in 1996 
and that she later departed and re-entered the United States within ten years. Accordingly, we affirm 
the director's determination that she is inadmissible under section 212(a)(9)(B)(i)(II) of the Act for 
being unlawfully present in the United States for over one year and seeking admission within 10 
years of her last departure. 

In order to obtain a wavier of unlawful presence under section 212(a)(9)(B)(v) of the Act, an 
applicant must show that the ten-year bar imposes an extreme hardship on the applicant's U.S. 
citizen or lawful permanent resident spouse or parent. See 8 U.S.C. $9 1182(a)(9)(B)(v). Under the 
plain language of the statute, hardship to the applicant, or to his or her children or other family 
members, may not be considered, except to the extent that this hardship affects the applicant's 
qualifying relative. See id. (specifically identifying the relatives whose hardship is to be 
considered); see also INS v. Hector, 479 U.S. 85, 88 (1986). Additionally, extreme hardship to the 
qualifying relative must be established in the event that he or she remains in the United States and in 
the event that he or she accompanies the applicant to the home country. Once extreme hardship is 
established, it is but one favorable factor to be considered in the determination of whether the 
Secretary should exercise discretion in favor of the waiver. See Matter of Mendez-Moralez, 21 I&N 
Dec. 296,301 (BIA 1996). 

The concept of extreme hardship to a qualifying relative "is not . . . fixed and inflexible," and the 
determination is based on an examination of the facts of each individual case. Matter of Cervantes- 
Gonzalez, 22 I&N Dec. at 565. The Board of Immigration Appeals (BIA) set forth a non-exhaustive 
list of factors relevant to determining whether an alien has established extreme hardship to a 
qualifying relative. These factors include: the presence of family ties to U.S. citizens or lawful 
permanent residents in the United States; family ties outside the United States; country conditions 

' See Form 1-485, annotated at interview on April 13,2007. 
See Applicant's Border Crossing Card, issued February 6,2003, and Form 1-797A, Replacement I- 

94 Arrival Record, documenting her B-2 admission from March 3 1 to September 30,2003. 
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where the qualifying relative would relocate and family ties in that country; the financial impact of 
departure; and significant health conditions, particularly where there is diminished availability of 
medical care in the country to which the qualifying relative would relocate. See id. at 565-66. (and 
cases cited therein). These factors are not examined in isolation because "[rlelevant factors, though 
not extreme in themselves, must be considered in the aggregate in determining whether extreme 
hardship exists." Matter of 0-J-0-, 21 I&N Dec. 38 1, 383 (BIA 1996). 

Nonetheless, extreme hardship requires significant hardships over and above the normal economic 
and social disruptions involved in the separation of family members due to deportation or exclusion. 
Matter of Pilch, 21 I&N Dec. 627, 633 (BIA 1996). See also Perez v. INS, 96 F.3d 390 (9" Cir. 
1996) (to be considered extreme, hardship must be unusual or beyond that which would normally be 
expected upon deportation). For example, the emotional difficulty caused by severing family and 
community ties is a common result of deportation and does not constitute extreme hardship. Matter 
of Pilch, 21 I&N Dec. 627 at 63 1. In addition, financial detriment alone will not establish extreme 
hardship. Matter of 0-J-0-, 2 1 I&N Dec. 38 1, 383 (BIA 1996) (citing Matter of Anderson, 16 I&N 
Dec. 596 (BIA 1978)). See also INS v. Jong Ha Wang, 450 U.S. 139 (1981) (finding no abuse of 
discretion in the BIA's determination that the mere showing of economic detriment to qualifying 
family members did not demonstrate extreme hardship). 

In this case, a preponderance of the relevant evidence demonstrates that the applicant's husband,- 
would face extreme hardship if the applicant returned to Mexico and he remained in the 

United States. The applicant submitted ample documentation that her husband has faced and will 
continue to endure significant financial hardship without her income. The record contains joint 
federal income tax returns showing that the couple's income dropped from $37,747 in 2007 to 
$24,951 in 2008, when the applicant's employment authorization was denied. The applicant also 
submitted documentation that she and her husband filed for bankruptcy and that the had defaulted 
on the mortgages for their home. See Voluntary Chapter 13 Petition, Bankr. Y 

(Oct. 16, 2007). The bankruptcy petition states that in October 2 0 0 7 ,  monthly 
income was $2,900, the applicant's monthly income was $1,200 and that their month1 income 
exceeded their monthly expenses by only $800. Id. The record thus clearly indicates that 
is unable to meet their monthly expenses without the applicant's income. 

In his a f f i d a v i t s ,  explained that he and the applicant bought their home in 2005, but faced 
foreclosure when the interest rate on their mortgage increased. AfJidavit of 
October 6,2008. Although he was able to make payments sufficient to come ff out o ore closure^ dated 
Fonts stated that he and his wife had fallen behind on their payments and again faced foreclosure. 
Id. A letter dated Mav 12, 2008. from a debt collecting; agency confirms the imminent initiation of 

On a p p e a l ,  further explains that since the director denied the waiver application, he quit 
his former job as a truck driver so that he could remain at home with the applicant and assist with her 
immigration case. Affidavit o f  dated March 26, 2009. e x p l a i n s  that the 
only employment he could find near their home was a part-time job at a restaurant. Id The record 
confirms that now earns considerably less money than he did with his previous 
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employment. Compare Earnings Statement for ( d a t e d  March 17, 2009) with 2008 
Form W-2 Wage and Tax Statement. 

In addition to his present monetary difficulties, the record indicates that faces impending 
expenses that would exacerbate his financial hardship. The applicant submitted photographs and 
medical records showing t h a t  has a large cyst on his neck, a tumor of the parotid gland, 
which, although benign, needs to be surgically removed. On appeal, submits evidence 
that he has been scheduled to meet with a specialist to discuss surgery. AfJidavit 
dated March 26, 2009; Letter from dated March 27, 2009. 
explains that he assists his 85 year-old mother who requires regular medical care and that if the 
applicant returned to Mexico, he would face the additional, substantial costs of traveling between 
Mexico and Minnesota where his mother resides. AfJidavit of dated March 26, 
2009. 

A preponderance of the relevant evidence also demonstrates that would experience 
extreme hardship if he relocated to Mexico with the applicant. As previously discussed, is 
presently experiencing substantial financial hardshi The tax returns, bankruptcy petition and other 
financial documents in the record indicate that does not have the financial resources to 
relocate to Mexico. In addition, w a s  born in Cuba, has lived in the United States for 
nearly 30 years and lacks familial or cultural ties to Mexico that might ease his transition to life in 
that country. On appeal, the applicant also submits articles documenting the escalating violence in 
Mexico, specifically in her native state, Coahuila. See Travel Alert - Mexico, U.S. Dept. of State 
(Feb. 20, 2009) (noting the restriction of non-essential travel to Coahuila due to the recent increase 
in assaults, murders and kidnappings); Form G-325A, Biographic Information of the Applicant and 
Applicant's Mexican Passport (evidencing her birth and surviving parent's residence in Coahuila). 
Consequently, the record indicates that w o u l d  face substantial risk to his personal safety 
were he to relocate to Mexico with the applicant. 

Considered in the aggregate, finances, health, family ties in the United States, lack of 
family ties in Mexico and risks to his personal safety in that country indicate that he would face 
extreme hardship if the applicant's waiver request is denied. 

Although extreme hardship is a requirement for a waiver of inadmissibility under section 
212(a)(9)(B)(v), once established, it does not create an entitlement to such relief. Rather, extreme 
hardship to a qualifying relative is one positive factor to be considered in the determination of 
whether or not the applicant merits a favorable exercise of discretion. See Matter of Mendez- 
Moralez, 21 I&N Dec. 296, 301 (BIA 1996). The negative factors in this case are the applicant's 
unlawful presence in the United States from April 1, 1997 (when the unlawful presence provisions 
were instituted) until her departure in 1999 and her subsequent presence in the United States past the 
expiration of her authorized stay on September 30, 2003. The positive factors in this case include 
the extreme hardship the applicant's husband faces if the waiver is denied, the applicant's past 
employment and payment of taxes in the United States and her lack of a criminal record. 



Although the applicant's violations of immigration law cannot be condoned, the positive factors in 
this case outweigh the negative factors. In these proceedings, the burden of establishing eligibility 
for the waiver rests entirely with the applicant. See section 291 of the Act, 8 U.S.C. 9 1361. In this 
case, the applicant has met her burden and the appeal will be sustained. 

We note that the director denied the Form 1-485, application to adjust status, solely on the basis of 
the applicant's inadmissibility under section 212(a)(g)(B)(i)(II) of the Act and the director's denial 
of the Form 1-601 waiver application. Decision ofthe Director, dated Feb. 23, 2009. The director's 
denial of the Form 1-485 was premature, as the applicant timely filed the instant appeal. Because the 
appeal will be sustained, there remains no basis, in the present record, for the denial of the 
adjustment application. Accordingly, the director should reopen the adjustment application pursuant 
to the regulation at 8 C.F.R. 8 103.5(a)(5)(i) and issue a new decision. 

ORDER: The appeal is sustained. 


