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DISCUSSION: The waiver application was denied by the District Director, Mexico City, Mexico, and
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The record reflects that the applicant is a native and citizen of Mexico who was found to be inadmissible
to the United States pursuant to section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the
Act), 8 U.S.C. § 1182(a)(9)(B)(i)(1I), for having been unlawfully present in the United States for more
than one year and seeking readmission within ten years of her last departure from the United States. The
record indicates that the applicant is married to a United States citizen and the mother of two United
States citizen children. She is the beneficiary of an approved Petition for Alien Relative (Form 1-130).
The applicant seeks a waiver of inadmissibility pursuant to section 212(a)(9)(B)(v) of the Act, 8 U.S.C.
§ 1182(a)(9)(B)(v), in order to reside in the United States with her United States citizen husband and
children.

The District Director found that the applicant had failed to establish that extreme hardship would be
imposed on the applicant’s spouse and denied the Application for Waiver of Grounds of Excludability
(Form 1-601) accordingly. Decision of the District Director, dated November 14, 2006.

On appeal, the applicant, through counsel, claims that the waiver “should have been granted in this
case.” Form I-290B, filed December 13, 2006. Additionally, counse] states that the applicant’s husband
meets the extreme hardship standard. Id.

The record includes, but is not limited to, counsel’s appeal brief; letters and declarations from the
applicant’s husband, stepdaughter, and children; and the applicant’s marriage certificate. The entire
record was reviewed and considered in arriving at a decision on the appeal.

In the present case, the record indicates that the applicant entered the United States in 1990 with a visa
and remained in the United States until 2002 when she returned to Mexico. She reentered the United
States illegally. OF-194, Refusal Worksheet, dated November 29, 2005. On August 21, 2003, the
applicant’s United States citizen husband filed a Form I-130 on behalf of the applicant. On July 1, 2004,
the applicant’s Form I-130 was approved. In November 2005, the applicant voluntarily departed the
United States. On December 2, 2005, the applicant filed a Form 1-601. On November 14, 2006, the
District Director denied the Form [-601, finding that the applicant had accrued more than a year of
unlawful presence and had failed to demonstrate extreme hardship to her United States citizen spouse.

The applicant accrued unlawful presence from April 1, 1997, the effective date of the unlawful presence
provisions under the Act, until November 2002, when she departed for the first time. She reentered the
United States without inspection and remained until November 2005 when she again left the United
States. As the applicant is seeking admission to the United States within ten years of her November
2005 departure, she is inadmissible pursuant to section 212(a)(9)(B)(i)(II) of the Act for being
unlawfully present in the United States for a period of more than one year. The applicant is also
inadmissible to the United States pursuant to section 212(a)(9)(C)(1)(I) of the Act for having been
unlawfully present in the United States for an aggregate period of more than one year and reentering the
United States without being admitted.
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Section 212(a)(9)(C)(i) of the Act states, in pertinent part:
(C) Aliens unlawfully present after previous immigration violations.-
(1) In general.-Any alien who-

(I) has been unlawfully present in the United States for an aggregate
period of more than 1 year, or :

(II) has been ordered removed under section 235(b)(1), section 240, or
any other provision of law,

and who enters or attempts to reenter the United States without being admitted is
inadmissible.

(ii)) Exception—Clause (i) shall not apply to an alien seeking admission more
than 10 years after the date of the alien’s last departure from the United States if
. . . the Attorney General [now the Secretary of Homeland Security] has consented
to the alien’s reapplying for admission....

To seek an exception from a finding of inadmissibility under section 212(a)(9)(C)(i)(I) of the Act, an
applicant must file for permission to reapply for admission (Form 1-212). However, only those
individuals who have remained outside the United States for at least ten years since their last departure
are eligible for consideration. See Matter of Torres-Garcia, 23 1&N Dec. 866 (BIA 2006). The record
does not reflect that the applicant in the present matter has resided outside of the United States for the
required ten years. Accordingly, the applicant is statutorily ineligible to seek an exception from her
inadmissibility under section 212(a)(9)(C)(i)(I) of the Act and the AAO finds no purpose would be
served in considering the merits of her Form 1-601 waiver application under section 212(a)(9)(B)(v) of
the Act. The appeal will be dismissed.

In proceedings for application for waiver of grounds of inadmissibility under section 212(a)(9)(B) of the
Act, the burden of proving eligibility remains entirely with the applicant. See section 291 of the Act,
8 U.S.C. § 1361. Here, the applicant has not met that burden. Accordingly, the appeal will be
dismissed.

ORDER: The appeal is dismissed.



