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DISCUSSION: The waiver application was denied by the District Director, Mexico City. The 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The record reflects that the applicant is a native and citizen of Colombia who was found to be 
inadmissible to the United States pursuant to section 2 12(a)(9)(A) of the Immigration and Nationality 
Act (the Act), 8 U.S.C. $ 1 182(a)(9)(A), as an alien previously removed; section 212(a)(9)(B)(i)(II) of 
the Act, 8 U.S.C. $ 1182(a)(9)(B)(i)(II), for having been unlaf i l ly  present in the United States for 
more than one year; and section 212(a)(6)(C)(i) of the Act, 8 U.S.C. $ 1182(a)(6)(C)(i), for fraud or 
willful misrepresentation. The applicant is married to a U.S. citizen and seeks a waiver of 
inadmissibility pursuant to section 212(a)(9)(B)(v) of the Act, 8 U.S.C. $ 1182(a)(9)(B)(v), and 
section 212(i) of the Act, 8 U.S.C. $ ll82(i), in order to reside with his wife and children in the 
United States. 

The district director found that the applicant failed to establish extreme hardship to his spouse. In 
addition, the district director found that the applicant did not merit the favorable exercise of 
discretion because he has displayed a pattern of complete disregard and disrespect for the laws of the 
United States, failed to adhere to orders of the immigration judge, and may possibly be in a 
bigamous relationship. The district director denied the waiver application as well as the applicant's 
Application for Permission to Reapply for Admission Into the United States After Deportation or 
Removal (Form 1-2 12) accordingly. Decision of the District Director, dated August 10,2007.' 

On appeal, the applicant contends he did not know there was an outstanding deportation order 
against him and that he never intended to lie to anybody. In addition, the applicant states that he has 
never been in a bigamous relationship. 

The record contains, inter alia: a copy of the marriage certificate of the applicant and his wife, 
indicating they were married on August 2, 2002; numerous letters from the applicant and 

a copy of the birth certificate of the couple's U.S. citizen daughter; letters from the 
applicant's children from two previous marriages; letters from p h y s i c i a n s ;  numerous 
letters of support, including from mother and sister; hearing transcripts and a 
decision from an immigration judge; a decision from the Board of Immigration Appeals (BIA) 
affirming the immigration judge's decision; an order of deportation; photos of the applicant and his 
family; financial and tax documents; and a copy of an approved Petition for Alien Relative (Form 
1-1 30). The entire record was reviewed and considered in rendering this decision on the appeal. 

In this case, the record shows that the applicant entered the United States on March 27, 2000, as a 
visitor for pleasure with authorization to remain in the United States until September 26, 2000. The 

I The applicant has filed two separate fees for the appeal of the denial of the Form 1-601 and Form 
1-212. Because, as explained below, the applicant's appeal of the Form 1-601 is dismissed, the 
applicant's Form 1-212 is also dismissed. See Adjudicator S Field Manual $ 43.2(c) (stating that if 
the Form 1-601 appeal is dismissed, no purpose would be served in approving the Form 1-212). 
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applicant overstayed his visa and on December 18,2000, the applicant and his second wife, - 
applied for asylum. A copy of the marriage certificate for the applicant and - 

indicating that they were married on July 16, 1997, in Colombia, is contained in the record. On 
March 27, 2001, after failing to appear for his asylum interview, the applicant's application was 
referred to an immigration judge and the applicant was served with a Notice to Appear for removal 
proceedings. On February 28, 2002, the immigration judge denied the applicant's request for 
asylum and ordered him removed to Colombia. The applicant filed an appeal with the BIA, which 
dismissed the appeal on September 8,2003. 

The record further shows that on August 2, 2002, the applicant married a U.S. 
citizen. On October 2, 2002, the applicant filed an Application to Register Permanent Resident or 
Adjust Status (Form I-485), stating he had no alien registration number and that he had never been in 
exclusion or deportation proceedings. filed a Petition for Alien Relative (Form 1-1 30) 
concurrently on behalf of the applicant. The Form 1-130 indicated that the applicant had never been 
in immigration vroceedings. had no alien registration number, and had previously been married to a 

- ,  - 
The applicant also filed an ~ ~ ~ l i c a t i o n '  for ~ m ~ l b ~ m e n t  Authorization (Form 

1-765) at the same time and indicated on his application that he had no alien registration number. 

The record indicates that the applicant was apprehended by immigration officials on November 30, 
2004, when he appeared for an interview for an employment authorization card. The applicant was 
deported to Colombia on January 7, 2005. 

Section 2 12(a)(9)(B) of the Act provides, in pertinent part: 

Any alien (other than an alien lawfully admitted for permanent residence) who - 

(11) has been unlawfully present in the United States for one year or 
more, and who again seeks admission within 10 years of the date of 
such alien's departure or removal from the United States, is 
inadmissible. 

(iii) Exceptions. 

(11) Asylees. - No period of time in which an alien has a 
bona fide application for asylum pending under 
section 1 158 of this title shall be taken into account in 
determining the period of unlawful presence in the 
United States under clause (i) unless the alien during 



such period was employed without authorization in 
the United States. 

(v) Waiver. - The Attorney General [now the Secretary of Homeland 
Security (Secretary)] has sole discretion to waive clause (i) in the case 
of an immigrant who is the spouse or son or daughter of a United 
States citizen or of an alien lawfully admitted for permanent residence, 
if it is established to the satisfaction of the Attorney General 
[Secretary] that the refusal of admission to such immigrant alien would 
result in extreme hardship to the citizen or lawfully resident spouse or 
parent of such alien. 

The record shows that the applicant accrued unlawful presence from September 27, 2000, after his 
authorized stay expired, until December 18, 2000, when he filed an application for asylum, and 
again from September 9, 2003, after the BIA dismissed his appeal, until his removal on January 7, 
2005. Therefore, the applicant accrued unlawful presence of over one year. He now seeks 
admission within ten years of his 2005 removal. Accordingly, he is inadmissible to the United States 
under section 212(a)(9)(B)(i)(lI) of the Act for being unlawfully present in the United States for a 
period of one year or more. 

Section 2 12(a)(6)(C)(i) of the Act provides, in pertinent part: 

In general.-Any alien who, by fraud or willfully misrepresenting a material fact, 
seeks to procure (or has sought to procure or has procured) a visa, other 
documentation, or admission into the United States or other benefit provided under 
this Act is inadmissible. 

Section 2 12(i) provides, in pertinent part: 

(1) The Attorney General [now Secretary of Homeland Security] may, in the 
discretion of the Attorney General [now Secretary of Homeland Security], waive the 
application of clause (i) of subsection (a)(6)(C) in the case of an immigrant who is the 
spouse, son, or daughter of a United States citizen or of an alien lawfully admitted for 
permanent residence, if it is established to the satisfaction of the [Secretary] that the 
refusal of admission to the United States of such immigrant alien would result in 
extreme hardship to the citizen or lawfully permanent resident spouse or parent of 
such an alien . . . . 

The record shows the applicant stated on his Form 1-485 that he had no alien registration number and 
that he had never been in exclusion or deportation proceedings. In addition, the applicant stated on 
his Form 1-765 that he had no alien registration number. Significantly, the applicant signed both of 
these applications on September 24, 2002, after he had been placed in deportation proceedings and 



after the immigration judge denied his asylum application and ordered him removed to Colombia. 
The applicant's contention that he was unaware he had an outstanding deportation order against him 
is unpersuasive as he does. in fact. concede that he was aware of the immigration iudge's decision. 
0rde; of the Immigration Judge, dated February 28, 2002; Lettersfrom ,- 

dated October 18, 2007, and September 7, 2007 ("On February 28, 2002, our appeal was turned 
down so our attorney filed an appeal with the Board of [Ilmmigration [Appeals]."). The 
immigration judge's Order explicitly states that the applicant was "IN REMOVAL 
PROCEEDINGS" and that "[tlhe [applicant] was ordered removed from the United States to 
Colombia." The applicant, therefore, was aware of the immigration judge's order stating he was in 
removal proceedings and ordering him deported to Colombia, but nonetheless stated on his Form 
1-485 and Form 1-765 that he had no alien registration number and had never been in exclusion or 
deportation proceedings. To the extent the applicant's attorney purportedly stated that an appeal to 
the BIA would take about two years does not reconcile the fact that the applicant stated on his Form 
1-485 that he was not in exclusion or deportation proceedings. 

Furthermore, on the Biographic Information form (Form G-325A) that the applicant submitted in 
conjunction with the Form 1-130 and Form 1-485, when asked to list his former wives, the applicant 
listed only failing to list his second wife, Additionally, the AAO notes 
that despite the district director's decision stating that the applicant may possibly be in a bigamous 
relationship, the applicant has failed to provide any documentation showing that he a n d  are 
divorced. Accordingly, the AAO affirms the district director's determination that the applicant is 
also inadmissible under section 212(a)(6)(C)(i) of the Act, 8 U.S.C. 5 1182(a)(6)(C)(i), for willful 
misrepresentation of material facts in order to procure an immigration benefit. 

A waiver of inadmissibility under sections 212(a)(9)(B)(v) and 212(i) of the Act is dependent first 
upon a showing that the bar imposes an extreme hardship to the citizen or lawfully resident spouse 
or parent of the applicant. See sections 212(a)(9)(B)(v) and 212(i) of the Act, 8 U.S.C. 
$9 1 182(a)(9)(B)(v), 1 182(i). An applicant must establish extreme hardship to his or her qualifying 
relative should the qualifying relative choose to join the applicant abroad, as well as should the 
qualifying relative choose to remain in the United States and be separated from the applicant. To 
endure the hardship of separation when extreme hardship could be avoided by joining the applicant 
abroad, or to endure the hardship of relocation when extreme hardship could be avoided by 
remaining in the United States, is a matter of choice and not the result of removal or inadmissibility. 
See Matter of Pilch, 21 I&N Dec. 627, 632-33 (BIA 1996) (considering hardship upon both separation 
and relocation). Once extreme hardship is established, it is but one favorable factor to be considered 
in the determination of whether the Secretary should exercise discretion. See Matter of Mendez, 21 
I&N Dec. 296 (BIA 1996). 

Matter of Cervantes-Gonzalez, 22 I&N Dec. 560, 565-66 (BIA 1999), provides a list of factors the 
BIA deems relevant in determining whether an alien has established extreme hardship under the Act. 
These factors include: the presence of a lawful permanent resident or United States citizen spouse or 
parent in this country; the qualifying relative's family ties outside the United States; the conditions 
in the country or countries to which the qualifying relative would relocate and the extent of the 



qualifying relative's ties in such countries; the financial impact of departure fi-om this country; and 
significant conditions of health, particularly when tied to an unavailability of suitable medical care in 
the country to which the qualifying relative would relocate. 

In this case, the applicant's w i f e ,  states that she cannot take much more of the constant 
traveling she has been doing between New York and Colombia and the expense involved in visiting her 
husband. She states that shi prefers and chooses to live and work in the united States. She states that it 
has been very difficult raising their daughter, as well as her three stepchildren, on her own without her 
husband and contends that the children need their father. She states she has too many financial 
responsibilities in the United States, that she has been supporting her husband in Colombia, and that 
'"slupporting two homes is just too difficult." 

s t a t e s  she cannot move to Colombia because she was born in the United States and cannot 
leave her mother, grandmother, uncles, and twin sister, all of whom live in the United States. She 
contends that when she is in Colombia, she is depressed, has gone to therapy, and takes medication. 

also contends that her stepchildren, "three children from previous marriages [whom she 
has] learned to love as [her] own," need to continue their education in the United States and that "they 
demand a great deal of time and attention," which has been hard for her to provide given her work 
schedule. ~ u r t h e r m o r e ,  states that there are no job opportunities in Colombia and that it is 
not a safe country. She contends she fears for her own and-her daughter's health and safety in 
Colombia. According to -1 her husband applied for asylum in the United States after his 
sister was kidnapped. states that her sister-in-law remains missing three years later, 
causing her husband to "constantly change residences in Colombia to prevent himself from becoming a 
victim as well." 

Moreover, states that "[tlhere is no reason to believe [their] relationship can be bigamous 
[because her] husband no longer had any contact with his 
exce tion if there was anyhng to do with the two children dh dated June 30, 2008, January 24, 2008, October 18, 2007, September 4, 2007, March 30, 
2006, December 6,2004. 

A letter from physician in Colombia states that he has treated s i n c e  
August 8, 2007, and that she has been diagnosed with "Adaptative reaction with depressive 
symptoms . . . caused by the rupture of her family stability related to her husband['s] legal situation with 
the US." The letter states that is taking medication daily, "but the persistence of the 
situation makes it very difficult that she can get better." LettersfFom dated May 
27,2008, and September 5,2007. 

A letter from another o f  physicians in Colombia states that she has "a background of a 
depressive disorder [and] has been attending consultation since last May" due to symptoms including an 
overall decline in mood and energy, tiredness, insomnia, loss of appetite, low self-esteem, "suicidal 
thoughts with a trend to become suicidal behavior," and "abulia sy&ptoms." The physician referred 

to a psychiatrist. Letter Porn , - d a t e d  ~ u g u s t  5,-2007. Another 
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letter from this same physician states that " h a s  been to medical consultation three times 
due to her mild depression symptoms on May 13, July 12, and August 5. The patient shows evidence of 
abulia disorders, which could lead to a deterioration of her current symptoms [and] could eventually 
result in a major depressive disorder of multiple consequences." The physician recommends 
anti-depression medication "after assessment by a psychiatrist." Letterfiom 
dated August 14 (no year). 

A letter from the applicant states that "[all1 of this situation affected [his] wife's mood and had an 
adverse effect on her nervous system . . . which has let her to undergo treatment here in Colombia 
because of her mild depressive disorder and abulia symptoms. ~ecauseo f  all these issues, [they] were 
forced to sell the business." According to the applicant, when is in Colombia, "she gets 
depressed because she is awa from her mother, her only twin sister, and her nephews who are living in 
the U.S." He states h i s  very close with her family. In addition, the applicant states he is 
working at a public utility company in Colombia; however, his "financial situation is not very good." 
The applicant also contends that his children have suffered tremendously without his guidance and 
companionship. Furthermore, the applicant states that his marriage to is "legal and real" 
and denies ever being in a bigamous relationship. The applicant states that the birth certificate of his 
daughter "clear1 shows that [HE IS] NOT MARRIED in Colombia, [and that his] only marriage is 
with . "  Lettersfrom , dated October 18,2007, September 
7,2007, and April 10,2006. 

A letter f r o m  s t e p d a u g h t e r ,  who is currently twenty-four years old, states 
that she came to the United States to start college and asks that her father be ermitted to return to 
the United States because he is a great man. Lettersfrom  dated April 4,2006, 
and December 5, 2004; see also Letterfrom dated Decemer 6, 2004 (letter from 

would not be fair for the applicant's waiver application to be denied); 
dated Decemer 6, 2004 (letter from m o t h e r  stating that 

if the applicant gets deported, her "daughter would want to follow him and that would be a 
disgrace"). 

After a careful review of the record, it is not evident from the record that the applicant's wife has 
suffered or will suffer extreme hardship as a result of the applicant's waiver being denied. 

The AAO finds that i f  had to move to Colombia to be with her husband, she would 
experience extreme hardship. The record shows that w a s  born in the United States and 
has lived in the United States her entire life. In addition, w o u l d  be separated from her 
mother, grandmother, and twin sister with whom she is very close. Furthermore, the record shows that 

has become very depressed and has had suicidal thoughts when she has visited her 
husband in Colombia. She has sought medical treatment for her depression in Colombia and has 
taken anti-depressant medication, b i t  continues to experience symptoms related to her depression 
such as tiredness, insomnia, and loss of appetite. Lettersfiom Letters @om 
, supra. The record therefore were to move to 
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Colombia, she would experience hardship above and beyond what would normally be associated with 
deportation. 

 onet the less, has the option of staying in the United States and the record does not show 
that she would suffer extreme hardship if she were to remain in the United States without her husband. 
Although the AAO is sympathetic to the family's circumstances, if- decides to stay in the 
United States, their situation is typical of individuals separated as a result of deportation or exclusion 
and does not rise to the level of extreme hardship based on the record. Federal courts and the BIA have 
repeatedly held that the common results of deportation or exclusion are insufficient to prove extreme 
hardship. For example, Matter of Pilch, supra, held that emotional hardship caused by severing family 
and community ties is a common result of deportation and does not constitute extreme hardship. In 
addition, Perez v. INS, 96 F.3d 390 (9' Cir. 1996), held that the common results of deportation are 
insufficient to prove extreme hardship and defined extreme hardship as hardship that was unusual or 
beyond that which would normally be expected upon deportation. See also Hassan v. INS, 927 F.2d 
465,468 (9" Cir. 1991) (uprooting of family and separation from friends does not necessarily amount to 
extreme hardship but rather represents the type of inconvenience and hardship experienced by the 
families of most aliens being deported). 

~ e ~ a r d i n ~  depression, the record does has sought any 
mental health services in the United States. Letter from ated June 30, 2008 ("the 
times I've been to Colombia I have gone to therapy and been taking medication"). The record includes 
numerous letters of support, showing that she has a strong support network in the United States that 
includes her mother, grandmother, and twin sister. 

Regarding the financial hardship claim, the record shows that prior to opening their bakery in 2003, in 
2002, was the sole owner of a babysitting and cleaning service, earning $28,080. 2002 
Net Profit From Business (Schedule C-EZ); see also 2003 US.  Individual Income Tax Return (Form 
1 040) ( i n d i c w  business earned $1 5,3 14). According to her Biographic Forms in 
the record, has been self-employed as a nanny or babysitter since March 2001. There is 
no suggestion in the record, and does not contend, that she cannot continue her 
employment as a nanny or babysitter. Even assuming has experienced and will continue 
to experience some financial difficulty due to her husband's departure, the mere showing of economic 
detriment to qualifying family members is insufficient to warrant a finding of extreme hardship. INS v. 
Jong Ha Wang, 450 U.S. 139 (1 98 1); Matter of Shaughnessy, 12 I&N Dec. 8 10 (BIA 1968) (holding 
that separation of family members and financial difficulties alone do not establish extreme hardship). 

With respect to the applicant's children from previous marriages, although 
has a responsibility to them, the record shows that oldest 
twenty-four years old. The record hrther shows that her two minor 

and there is insufficient information addressing what role, if any, 

are currently thirteen and fourteen years old, moved to Canada with their mother, There is 
no allegation in the record that i s  financially or legally res onsible for her stepchildren 

plays in her 
stepchildren's daily lives. 



A review of the documentation in the record fails to establish the existence of extreme hardship to the 
applicant's wife caused by the applicant's inadmissibility to the United States. Having found the 
applicant statutorily ineligible for relief, no purpose would be served in discussing whether he merits a 
waiver as a matter of discretion. 

In proceedings for application for waiver of grounds of inadmissibility, the burden of proving eligibility 
remains entirely with the applicant. See Section 291 of the Act, 8 U.S.C. fj 1361. Here, the applicant 
has not met that burden. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


