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ON BEHALF OF APPLICANT:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the
documents related to this matter have been returned to the office that originally decided your case. Please
be advised that any further inquiry that you might have concerning your case must be made to that office.

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen.
The specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be
submitted to the office that originally decided your case by filing a Form [-290B, Notice of Appeal or
Motion. The fee for a Form I-290B is currently $585, but will increase to $630 on November 23, 2010.
Any appeal or motion filed on or after November 23, 2010 must be filed with the $630 fee. Please be
aware that 8 C.F.R. § 103.5(a)1)(i) requires that any motion be filed within 30 days of the decision that
the motion seeks to reconsider or reopen.

Thank you,

{ Mkt Loy
4o ! Perry Rhew

Chief, Administrative Appeals Office
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DISCUSSION: The waiver application was denied by the Officer-in-Charge (OIC), Guangzhou.
China. The findings of the OIC will be withdrawn but the appeal will be dismissed on other
grounds.

The applicant is a native and citizen of China who was found to be inadmissible to the United
States pursuant to section 212(a)(9}B)(i)(II) of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1182(a)}(9)B)(i)(1I), for having been unlawfully present in the United States for more
than one year and seeking readmission within ten years of her last departure from the United
States. The applicant is the spouse of a U.S. citizen and she seeks a waiver of inadmissibility in
order to reside in the United States.

In a decision dated February 19, 2008, the officer-in-charge found that the applicant failed to
establish extreme hardship to her U.S. citizen spouse as a result of her inadmissibility. The
application was denied accordingly.

In a Notice of Appeal to the AAQ dated March 17, 2008, the applicant’s spouse states that it was
an extreme hardship for him to see his wife handcufted in the Las Vegas, Nevada immigration
office and then deported to China. He states that he quit his job in the United States and moved
to China, but has now returned to the United States to start his life over. He states further that he
is fifty four years old, has a heart problem, and needs his wife in the United States.

The record indicates that the applicant entered the United States as a B visitor on August 7,
2004 with an authorized stay until November 5, 2004. On September 29, 2004 the applicant filed
an Application for Asylum and for Withholding of Removal (Form [-589). The applicant’s Form
1-589 was referred to an immigration judge and on March 31, 2005 she failed to appear for her
hearing. She was subsequently ordered removed in absentia. On April 17, 2005 the applicant
married her U.S. citizen spouse. On May 4, 2005 the applicant filed an Application to Register
Permanent Residence (Form [-485) and on November 10, 2005 she was removed to China.

Section 212(a)(9)(B) of the Act provides, in pertinent part:

(B) Aliens Unlawfully Present.-

(1) In general. - Any alien (other than an alien lawfully admitted for
permanent residence) who-

(I) was unlawtully present in the United States
for a period of more than 180 days but less
than 1 year. voluntarily departed the United
States...and again secks admission within 3
years of the date of such alien’s departure or
removal, . . . is inadmissible.
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(II) has been unlawfully present in the United
States for one year or more, and who again
secks admission within 10 years of the date of
such alien's departure or removal from the
United States, is inadmissible.

(iii) Exceptions.-

(II) Asylees.-No period of time in which an alien
has a bona fide application for asylum pending
under section 208 shall be taken into account in
determining the period of unlawful presence in the
United States under clause (i) unless the alien
during such period was employed without
authorization in the United States.

The Adjudicator’s Field Manual (AFM) states in section 40.9.2(b){1}E) that:
(1) Nonimmigrants Admitted until a Specific Date (Date Certain)

Nonimmigrants admitted until a specific date will generally begin to
accrue unlawful presence the day following the date the authorized
period of admission expires, as noted on Form 1-94 Arrival/Departure
Record.

The AFM 40.9.2(b)(2) further explains the application of statutory exceptions to the accrual of
unlawful presence:

(B) Aliens with Pending Asylum Applications (Including Children Aging Out and
Dependents of Asylum Applicants)

(1) Principal Applicant

An alien, whose bona fide application for asylum is
pending, is in an authorized period of stay and does not
accrue unlawful presence for purposes of section
212(a)(9%B) of the Act unless the alien is employed
without authorization while the application is pending.
See section 212(a)(9)}B)(iii)(11) of the Act. It does not
matter whether the application is or was filed
affirmatively or defensively.
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The AFM states that the Department of Homeland Security (DHS) interprets the phrase “bona
fide asylum application” to mean a properly filed asylum application that has a reasonably
arguable basis in fact or law, and is not frivolous. If this is the case, unlawful presence does not
accrue while the application is pending unless the alien engages in unauthorized employment,
DHS considers the application for asylum to be pending during any administrative or judicial
review (including review in Federal court). The AFM also states that a denial or abandonment of

an asylum claim is not determinative of whether the ¢laim was bona fide for purposes of section
212¢a)(9XB)iii )(IT) of the Act.

The AFM further states that as a matter of United States Citizenship and Immigration Services
policy there are circumstances where an applicant will not accrue unlawful presence. These
policy exceptions are outlined in AFM 40.9.2(b)(3), which states, in pertinent part:

(A) Aliens with Properly Filed Pending Applications for Adjustment of Status or
Registry...

Accrual of unlawful presence stops on the date the application is properly filed
pursuant to 8 CFR 103 and the regulatory filing requirements governing the
particular type of benefit sought.

Note that, if the application is properly filed according to the regulatory
requirements, the applicant will not accrue unlawful presence, even if it is
ultimately determined that the applicant was not eligible for the benefit in the first
place. The accrual of unlawful presence is tolled until the application is denied.

The AAO finds that the applicant is not inadmissible under section 212(a)(9)(B) of the Act. The
applicant did not begin to accrue unlawful presence until after she was ordered removed by the
immigration judge on March 31, 2005. From August 7, 2004 to March 31, 2005 the applicant
did not accrue unlawful presence as she was first in authorized stay due to her visitor’s visa and
then had a pending asylum application. The applicant’s accrual of unlawful presence stopped on
May 4, 2005, the day she filed her adjustment application. Thus, based on the record before us,
the applicant only accrued unlawful presence from April 1, 2005 to May 4, 2005 and is not
inadmissible under section 212(a}9)(B) of the Act.

Accordingly, the applicant is not inadmissible under section 212(a}(9)(B) of the Act and the
OIC’s findings regarding uniawful presence are withdrawn.'

However, beyond the decision of the OIC, the applicant is inadmissible under section
212(a)(6)(B) of the Act as an alien who failed to attend a removal proceeding and is seeking
admission within 5 years of her removal. There is no waiver available for this ground of
inadmissibility. Therefore, the appeal must be dismissed.

' The AAQ notes that the applicant appears to be inadmissible under section 212(a} 9 A)Yi) of the Act.
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ORDER: The appeal is dismissed.




