
identifying data deleted to 
prevent clearly ~nwarranted 
invasion of personal privacy 

t .S. Department of Il,,s,elasd Security 
L l S  CI I I /CI I \~ I IP  and I I I ~ ~ I I I ~ I ~ ~ I , ~ I ~  S U ~ ~ I C C I  
A d ~ n c n ~ i l l - ; ~ l ~ i c  Aplic,il. Ol ' i~cc.  1 , \ 0 1  

?O Mi~rriicl!i~\cll\ Abu. N.V.. b1S 211'Jll 
Washinelon. DC ? 0 5 2 ~ ~ ~ 2 0 ~ ) 0  

U.S. Citizenship 
and Immigration 

PUBCTC COPV 

FILE Ottlcc MEXICO CITY (CIUDAD JUAREZ) Date 

APR 0 4 2011 
IN RE A p p l ~ ~ a n t  - 
APPLICATION: Application for Waiver of Grounds of Inad~nissibility under Section 212(n)(9)(B)(v) of the 

Imniigration and Nationality Act, 8 U.S.C. $ 1182(a)(9)(B)(v) 

ON BEHALF OF APPLICANT: 

INSTRIJCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office i n  your c;~se. All of the docunic~lth rcl;~tcd 
to this matter have been returned to the office that originally decided your casc. Please be ;ldviscd th:u ;111y (I~rther 
i~iquiry that you might have concerning your case must he made to that office. 

I f  you believe the law was inappropriately applied by us in rcaching oul- decision. 01- y o u  have additional 

inlormation that you wish to have considered, you may file a motion to I-econsidcr or a motlon to reupell. The 
specific requiremenls for filing such a request can be lound at 8 C.F.R. $ 103.5. All rnotiollh must be subniitted to 
the office that originally decided your case by filing a Form I-290B, Notice of Appeal 01- Motion, with ;I fee of 
$630. Please be aware that 8 C.F.R. 3 103.5(a)(l)(i) requires that any motion must be filed within 30 days of the 
decision that the motion seeks to reconsider or reopen. 

Thank you. 

VPerry Rhew * ' Chief, Administrative Appeals Office 



DISCUSSION: The waiver application was denied by the Acting District Director, Mexico City. 
Mexico, and is now before the Administrative Appeals Office (AAO) on appeal. Thc appeal will he 
dismissed. 

The record reflects that the applicant is a native and citizen of Mexico who was found to be inadmissible 
to the United States pursuant to section 212(a)(9)(B)(i)(lI) of the Immigration and Nationality Act (the 
Act), 8 U.S.C. 6 1182(a)(9)(B)(i)(ll), for having been unlawfully present in the United States for more 
than one year and seeking readmission within ten years of his last departure from the United Statcs. The 
record indicates that the applicant is married to a United States citizen and is the beneficiary of an 
approved Petition for Alien Relative (Form 1-130). The applicant seeks a waivcr of inadnlissibili~y 
pursuant to section 212(a)(9)(B)(v) of the Act, 8 U.S.C. 3 1182(a)(9)(B)(v), in order to resitlc in the 
United States with his United States citizen wife and children. 

The Acting District Director found that the applicant had Sailed to establish that extreme hartiship would 
be imposed on a qualifying relative and denied the Application for Waiver of Grounds of Inadmissibility 
(Form 1-601) accordingly. Decisiotl o f t he  Acritlg Di.v/ric,/ Direc.tor. dateti October 7 ,  2008 .  

On appeal, the applicant through counsel asserts that the denial of the applicant's wnivcr application 
would result in extreme hardship to his family. .See Fom7 I-290R. dated Novembc~- 5 ,  2008 ant1 the 
accompanying brief in support of the appeal. 

The record includes, but is not limited to, statements from the applicant's spouse. copies of financial 
documents, copies of the applicant's and his spouse's Earnings Statements, copies of various bills. 
supportive letters and statements from the applicant's spousc's employer, Sriends, and co-workers. 
including a letter from the Texas Department of Family and Protective Serviccs, and copies of eligibility 
notices for Medicaid and food stamps for the applicant's childre~l. The entire record was reviewed and 
considered in arriving at a decision on the appeal. 

Section 212(a)(9)(B) oS the Act prov~des. in pertinent part: 

(B) Alicns U~llawfully Present.. 

(i) In general.-Any alien (other than an alien lawfully admitted for 
permanent residence) who- 

. . . .  
(11) has been unlawfully PI-esent in the Unitcd States Sol- 

one year or more, and who again seeks admission 
within 10 years of the date of such alien's departure or 
removal from the United States, is inadmissible. 

. . . ,  
(v) Waiver.-The Attorney Gcncral [now thc Secretary of Homeland 

Sccurity. "Secretary"] has sole discretion to waive clause ( i )  in ihc case 
of an immigrant who is the spouse or son or daughter of a United States 
citizen or of an alien lawfully admitted for permanent residence, if i t  is 
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established to the satisfaction of the [Secretary] that thc refusal of 
admission to such immigrant alien would  result in extreme hardship to 
thc citizen or lawfully resident spouse or parent of such a I '  len. 

In the present casc, the applicant claims that he entered the United States i l l  February 2000 without 
being inspected and admitted or paroled. On February 6. 2003. the applicant's llnited States citizen 
spouse filed a Form 1130 on the applicant's bchalf. On May 24. 2004, the Form 1- 130 was approved. 
In Octobcr 2007, the applicant voluntarily departcd thc United States. On Octobcr 12, 2007. the 
applicant was found inadmissible under section 212(a)(9)(B)(i)(II) of the Act by a Consular Officer i n  
Mexico, and was refused an immigrant visa. On Octobcr 17. 2007, the applicant filcd a Form 1-601 
waiver. On October 7, 2008, the Acting Disrrict Director denictl the Forrn 1-601. finding that tlic 
applicant had failed to establish extremc hardship to a qualifying rclativc. Thc applicant accrued 
unlawful presence from February 2000. when he illegally entered the IJnited States, until October 2007. 
when he voluntarily departed the United States. The applicant's unlawful presence for morc than one 
ycar and departure from the United States triggcrcd the ten-ycar bar in section 212(a)(g)(B)(i)(II) of thc 
Act. Thus, the applicant is inadmissible to the United States under section 212(a)(9)(B)(i)(II) of the Act. 

The record reflects that on December 18, 2008, the applicant was apprehended after having illegally 
entercd thc United States on December 17, 2008. ?'he applicant was transported to thc Larcdo, Tcxas, 
Border Patrol Station and was placed in Expedited Removal proceedings pursuant to section 235(b)(1) 
of the Act. The applicant was removed from the United States to Mexico on January 1.5, 2009.' The 
applicant is also inadmissiblc to thc United Statcs pursuant to section 212(a)(c))(C)(i)(l) of the Act Ibr 
having been u~llawfully present in the United States for an aggrcgatc pcriod of rnore than onc year atid 
reentering the Unitcd Statcs without being inspected and admitted or paroled. 

Section 2 12(a)(9)(C)(1) of the Act \tale\, in pertinent part: 

(C) Aliens unlawfully present after previous immigration violations.. 

( i )  In ge11eral.-Any alicn who 

(I) has been unlawfully present in the Unitcd States for an aggrcgatc 
period of morc than 1 year, or 

(11) has bccn ordcrcd removed under section 235(b)(1), section 240, or 
any other provision of law, 

and who cnters or attempts to reenter the lJnited States without being admitted is 
inadmissible. 

( i i )  Exccpt ion .4 lause  ( i )  shall not apply to an alicn seeking atlmissio~~ more 
than 10 years after the date of the alien's last departure from the United 

' See Notice to Alien Ordered RemovedlDepa1-turr Vzrificntic~n (Fol-ni 1-296). 
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States if . . . the Attorney General [now the Secretary of Holnela~itl 
Security] has consented to the alien's reapplying fol- admission. ... 

An alien who is inadmissible under section 212(a)(9)(C)(i)(I) of the Act may not apply for consent to 
reapply for admission unless the alien has been outside the United States for more than 10 years since 
the date of the alien's last departure from the United States. Mutter of' Briorzrs. 24 I&N Dec. 355. 
358-59 (BIA 2007). To avoid inadmissibility under section 212(a)(9)(C) of the Act, the applicant must 
have departed the United States at least ten years ago, remained outside the United States during that 
time, and U.S. Citizenship and Immigration Services (USCIS) must consent to the applicant's 
reapplying for admission. Id. at 358, 371: Matter o f  Torres-Gcrrcin, 23 i&N Dcc. 866, 873 (BIA 2006). 
c!ff'"l.. Gonzclle: v. Uept. 0fHorne1~1r~d .Yecurity, 508 F.3d 1227, 1242 (yth Cir. 2007). The record does 
not reflect that the applicant in the present matter resided outside of the United States for thc rcquircd 
ten years prior to reentry on December 17, 2008. Accortlingly, the applicant is currently statutorily 
ineligible to apply for permission to reapply for admissio11. As such no purpose would be served in 
adjudicating his Form 1-60] waiver application ~ ~ n d c r  section 212(a)(C))(B)(v) of the Act. The ;~ppeal 
will be dismissed. 

In proceedings for application for waiver of grounds of inadmissibility under section 21 2(a)(9)(B) of the 
Act, the burden of proving eligibility remains entirely with the applicant. See section 20 1 o l  the Act. 
8 U.S.C. $ 1361. Hcrc, the applicant has not rnct that burden. Accordinsly. the appeal will bc 
dismissed. 

ORDER: The appeal is dismissed. 


