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APPLICATION: Application for Waiver of Grounds of Inadmissibility under section 212(a)(9)B)v)

of the Immigration and Nationality Act (the Act), 8 U.S.C. scction 1182(a)9)(B)(v).

ON BEHALF OF APPLICANT:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must &2 inadz to that office.

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional
information that you wish to have considered. you may file a motion to reconsider or a motion to reopen. The
specific requirements for filing such a request can be found at 8 C.I'.R. § 103.5. All motions must be
submitted to the office that originally decided your case by filing a Form 1-290B. Notice of Appeal or Motion,
with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) reauires that any motion be filed within 30
days of the decision that the motion seeks to reconsider or reopen.

Chief, Administrative Appeals Oftice
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DISCUSSION: The waiver application was denied by the Officer in  Charge (OIC). Vienna,
Austria. The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal
will be dismissed.

The applicant is a native and citizen of Romania. She was fuund to be inadmissible to the United
States pursuant to section 212(a)(9)(B)(i)(II) of the Act, 8 U.S.C. § 1182(a)( 9} B)(1)(I). for having
been unlawfully present in the United States for one year or more and secking admission within ten
years of her last departure. She is married to a U.S. citizen and has two U.S. citizen children. She
seeks a waiver of inadmissibility pursuant to section 212(a)(9)B)(v) of the Act. 8 US.C. §
1182(a)(9)(B)(v).

The Officer in Charge concluded that the applicant had failed 1o establish that the bar to her
admission would impose extreme hardship on a qualifying rclative, her U.S. citizen spouse, and
denied the Application for Waiver of Grounds of Inadmissibiliiy {Form [-601) on October 15, 2008.

On appeal, counsel for the appiicant asserts that the Officer in Charge erred when he determined that
the applicant had not established extreme hardship to a qualiiying relative. Form [-290B. received
on November 7, 2008.

Section 212(a)(9)(B) of the Act provides. in pertinent part:

(i) In general. - Any alien (other than an alien lawfully admided for
permanent residence) who-

(IT) has been unlawlully present in the United States
for one year or more, and who again seeks
admission within 10 years of the date of such
alien's departure or removal from the United
States. is inadmissible.

The record indicates that the applicant entered the United Stotes as a K-2 beneficiary on April 29,
1998. The applicant’s mother. upon whom her K-2 status was derived, subscquently divorced her
husband and returned to the Romania while the applicant remained in the United States. The
applicant turned 18 on January 12. 1999. The applicant was put ino removal proceedings in May,
2007 and was granted voluntary depariure. She departed the United States on or about February 20,
2008. As the applicant resided unlawfully in the United States for over a year, from the time she
turned 18 until the time she was granted voluntary departure. and is now secking admission within
ten years of her last departure irom the United States, she is inadmissible under section
212(a)(9)B)()(II) of the Act.

The record includes, but is not limited to, counsel’s brief; a slatement from the applicant’s spouse; a
statement from the applicant’s mother; copies of invoices and bills for legal expenses related to the
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applicant’s immigration proceedings; a staternent from | KN NN (acd November 21,
2008; a psychiatric examination of the applicant’s mother by I pcriormed on
November 7, 2008; a confidential psychological report on the applicant’s spouse by | ENGcEEEN
M.D., dated November 25, 2008: a copy of the CIA World Factbook section on Romania; a statement
from the applicant’s spouse’s employer; and pictures of the applicant, her husband and their children.

The entire record was reviewed and all relevant evidence considered in rendering this decision.

Section 212(a)(9)B)(v) of the Act provides for a waiver of section 212(a)(9)B)(1) inadmissibility as
follows:

The Attorney General [riow Secictary of Homeland Sccurity] has sole discretion to
waive clause (i) in the case of an immigrant who is the spouse or son or daugnter of a
United States citizen or of an alien lawfully admiued for permanent residence, if it is
established . . . that the refusal of admission (o such twnigrant alien would result in
extreme hardship to the citizen or lawfully resident spouse or parent of such alien.

A waiver of inadmissibility under section 212(a)(9)(B)(v) of the Act is dependent on a showing that
the bar to admission imposes exireme hardshiip on a qualifying relative. which includes the U.S.
citizen or lawfully resident spouse or parent of the applicent. Hardship to an applicant or an
applicant’s children can be considered only insefar as it resulis in hardship to a qualifying relative.
The applicant’s spouse and mother are the oniy qualitying relatives in this case. {f extreme hardship
to a qualifying relative is estabiished, the applicant is statutorily ehigible for a waiver. and USCIS
then assesses whether a favorable exercise oi discretion 1s warranied.  See Muatier of Mendez-
Moralez, 21 1&N Dec. 296, 301 (BIA 1996).

Extreme hardship is “not a definable term of fixed and inflexible content or meaning,” but
“necessarily depends upon the facts and circumstances peculiar to each case.” Muaiter of Hwang,
10 I&N Dec. 448, 451 (BIA 1964). In Maltter of Cervantes-Gonzaiez, the Board provided a list of
factors it deemed relevant in determining whether an alien has established extreme hardship to a
qualifying relative. 22 I&N Dec. 560, 505 (BIA 1999). The tactors include the presence of a lawful
permanent resident or United Staics citizen spouse or parent in this country: the qualifying relative’s
family ties outside the United States; the conditinns in the countiv or countrics o which the qualifying
relative would relocate and the exient of the cualiiying relative’s ties in such countries: the financial
impact of departure from this country; and significant conditions of health. particularly when tied to an
unavailability of suitable medical care in the country to which the qualifying relative would relocate.
Id. The Board added that not all of the foregoing factors nezd be analyzed in any given case and
emphasized that the list of factors was not exciusive. Id. at 560.

The Board has also held that the common or typical results of removal and inadmissibility do not
constitute extreme hardship, and has listed certain individual hardship lactors considered common
rather than extreme. These factors include: ccoromic disadvaniege. ‘oss of curreni employment,
inability to maintain one’s present standard of living, mabdity to pursue a chosea profession,
separation from family members. severing community ues, culiurai readjustmient afier living in the
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United States for many years, cultural adjusiment of qualilving relatives who have never lived
outside the United States. inferior econoimic and educational opyortunitics in the foreign country, or
inferior medical facilities in the foreign countiy. See generaily Matter of Cervantes-Gonzalez, 22
I&N Dec. at 568; Matter of Pilch, 21 I&N Dec. 627, 632-33 (BIA 19906); Muaiter of lge. 20 1&N Dec.
880, 883 (BIA 1994); Matter of Ngai, 19 I&N Dec. 245, 246-47 (Comm’r 1984); Matter of Kim, 15
I&N Dec. 88, 89-90 (BIA 1974); Matter of Shaughnessy, 12 I&N Dec. 810. 813 (BIA 1968).

However, though hardships may not be extreme when considered abstractly or individually, the
Board has made it clear that “[r]elevant factors. though not extreme in themselves, must be
considered in the aggregate in determining whether extreme hardship exists.” Muatier of O-J-0-, 21
I&N Dec. 381, 383 (BIA 1996 (quoting Marier of fge. 20 1&IN Lree. at 882). The adjudicator “must
consider the entire range of factors concerning hardship i thew totality and actermine whether the
combination of hardships takes the case beyond those hardships ordinarily associated with
deportation.” Id.

The actual hardship associated with an abstract hardship tactor such as tamily separation, economic
disadvantage, cultural readjustment, et cctera. differs in nature and severity depending on the unique
circumstances of each case, as does the cumulative hardship a quaifying relative cxperiences as a
result of aggregated individual hacdships. See, e.g., Matter of ing Chili Kao and Mei Tsui Lin, 23
I&N Dec. 45, 51 (BIA 2001) (distinguisning Matier of Pilch veparding hardship faced by qualitying
relatives on the basis of variations in tha length of residence in e United Sates and the ability to
speak the language of the country to whicn they would refocate!.  For example, though family
separation has been found to be 2 common reselt of inadmissibility or removal. separation from
family living in the United States can also be the most important single hardship factor in
considering hardship in the aggregate. See¢ Sulcido-Salcido. 138 F.3d at 1293 (quoting Contreruas-
Buenfil v. INS, 712 F.2d 401, 403 (%ih Cir. 1983)); but sce Matter of Ngai. 19 1&N Dec. at 247
(separation of spouse and children fror applicant not extrerne hardship due to contliciing evidence
in the record and because applicant and spouse had been voluntarily separated from one another for
28 years). Therefore, we consider the totality ol the circumstances in determining whether denial of
admission would result in extrome hardship te a qualilying relius e

On appeal counsel for the apphicant asserts ihat the applicart’'s spouse would experience extreme
hardship upon relocation to Romania. Briej in Support of 1-2+08. daicd November 20, 2008.
Counsel explains that the applicant’s spouse’s irmmediate tamily resides in the United States. that he
has close community ties to the United States. that he owns and operates his own restaurant and that
he does not speak Romanian. Counsel refers to the country conditions in Romania ana asserts that
the applicant’s spouse would pe unable to tind employment. and assects that the applicant’s spouse
feels he experienced racism when he previousty visited Romanis.

The record includes statemenis from the applicant’s spouse’s iemily, nowever the record does not
contain any documentation verifying that the anplicant’s spouse owns « restaurant. Nonetheless, the
AAO will give due consideration to the famity tics the appiizascs spouse has inthe United states and
the lack of family ties he has in Romania.
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The record contains a copy of the World Factbook section on Romania. This document provides
general information on conditions in Romanie including that the unemployment rate s 4.1% and that
47.1% of the labor force is in “services.” This evidence is not sufficient to establish that the
applicant’s spouse would not be able to find emiployment in Remania. Further. this document does
not provide information that supports the assertions that the applicari’s spouse has or would
experience racism due to his Chinese heritage. While the AAD ackrowledees the applicant’s spouse
may not speak Romanian and is of Chinese descent, without evidence that conditions in Romania
would specifically impact the applicant’s spouse. it cannot be determined that he would experience
any greater hardship that what is commonly experienced by the relatives of inadmissible aliens who
relocate abroad or that persons of Chinese descent are subject to discrimination in Romania.

Even when the asserted hardships are considered in aggregate, they are msuliicient to establish that
the applicant’s spouse would experience uncommon hardsiup rising o the iovel of exireme.

Counsel also asserts that the applicant’s motirer wowd experience extcemie hardship 1 she were to
relocate to Romania. Counsei explains that the applicant’s mother no fonger has any family in
Romania, and that she has a spouse, a job and a iite in the United States. Briej in Suppori of 1-290B,
dated November 20, 2008. The applicant’s mother has subidited a statement asserting that her
husband has recently suftfered a heart aitack and that it wouid be difficult for her 10 relocate to
Romania. Statement of the Applicant’s Moiher. daied December 15, 20067,

The record does not include any documentation to suppert the applicant’s mother’s asseriions. While
the AAO can accept that the appiicant s moiher would prefer Yo reside in the tinited Siates. and that
she may have a spouse, job and immediate {amilv members in the U1S. there is no documentation
which establishes any medicai conditions of hei spouse or thit she woule be unabie to travel to see
the applicant. The AAO would also note that the appiicant’s mothe. is irom Komania, mitigaling any
impacts she might experience if she were to reiocate to Romania with the applicant. Even in a light
most favorable to the applicant’s mother, 17 these assertions were supporied by the record, when
considered in aggregate they would not rise to a level o1 extrenic.

The applicant has failed to establish that a quelitving relative would expericnce extreme hardship
upon relocation.

Counsel for the applicant further asserls thai the applicani’s spouse would exverience extreme
hardship if the applicant were not allowed to vetun to the United States. Cownset explairs that the

applicant’s spouse has been d:agnosed with depression and is suficring financiar hardship in that he
must cover all family expenses as well as care for one of his sons.

The applicant’s spouse has submitied a letter asverting thai it would be exireme hardship to him and
his children to be separated from the applicant. Statement of the Applicant’s Spouse. dated December
15, 2007. He states that ne would have to seil nis successiul yestaurant in order 10 care for their
children if the applicant were not allowed to return to the United States, and that because of this he
would be unable to make morteage payrents
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As noted above, there is no evidence of proverty or business ownership in the record. There is no
documentation of the applicant’s spouse’s income or expenses and thus the AAO cannot determine
that he would be unable to meet his iinancial obligations duc to separation from the applicant.
Further, the AAO notes that the applicant has claimed that his family all reside in tiie United States,
and it has not been explained why they cannot assist him to mitigate the impacts of separation from
his spouse. Without evidence that the applicant’s spouse would be unable to afford child care or be
forced to sell his restaurant the record does not establish the applicant’s spousc will experience any
uncommon financial hardship.

The record contains a psychological examination of the applicant’s spouse. The examination
concludes that the applicant’s spouse is expericncing emotional haraship due w separation from his
spouse.  Specifically, the evaiuation stawes wnat the appbeant’s spouse “met the criteria for
depression, severe range,” and that the apphicant’s spouse is “devastated and ncarly paralyzed by
depression.” Confidentiai Psychologicai Report. dated November 25, 2008, Although the input of
any mental health professional is respected and vaiuabie, the AAO notes that ine sunmitted report is
based on a single. two hour interview betwcen the applicant’s spouse and wne psvchologist. The
record fails to reflect an ongoing relationship with the applicani's spouse o any history of treatment
for the depression suffered by the applicant's spouse. The applicint's spouse did not submit any
follow-up reports from the psychologist. Moreover. the conclusiens reached i the submitted report,
being based on a single visit. do not refiect the nsight and elaboration commensuraic with an
established relationship with a psychologist, thereby readerny findings speculative and diminishing
the report's value in determining exweme hardshin. Durthes, i1 is noted tat while the psychologist
states that the applicant’s spouse s “ncarly peralyzed™ by depression. the seychologist also notes
that the applicant’s spouse currentiy runs nis own business.  Without iurther aocumentation of the
applicant’s spouse’s claimed emotional harasiip, it cannot be concluded hat we applicant’s
spouse’s hardship is extreme.

The record contains statements from friends and tamily of the applicant’s spousce which also testify to
the emotional hardship due to separation. Wivle the AnD ackuowiedges that the epplicant’s spouse
may experience some emotional! haraship dae ‘o separation qrent his spouse. the hardships asserted,
even when considered in aggreyate. de not rise above the conumor impacts of separation experienced
by the relatives of inadmissibic clicns who remain in the Hinitece States.

Counsel for the applicant asseits the applicani’s mother is exmeriencing exireme emotional hardship
due to depression related to separation {vom the applicant ann her erandson. The record contains a
letter from NN :nd tvo Visiter and Patient Information documents which provide
I ¢ aluation of the applicant’s mother. The Visitor and Patient Information document
dated November 7. 2008 provides a diagnosis ol depression. wajor, single episode.”  Although the
AAO notes this diagnosis, the informatior in the docoments prepared by [ EKNG____ do not
establish that the emotional hardship tnat the sooleants mother is sulieriig ¢o2s beyond that which
is normally experienced by reiaives of inadwassible clicns vor exanple. wie respect o the
applicant’s mother’s employment. Jfie report nowes thar she “was reeonily promoted despife symptoms
being present.” Further. the revort notes that the applicant’s »uther “verhahizad through the session
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not sure why she is here” and characierizes her symptoms as “moderawe ™ Fisitor and Patient
Information dated November 7. 2008.

The applicant’s mother has also included a reference to the medical condition of her spouse in her
statement; however, as noted above there is no documentation in the record to corroborate her
assertions.

Even when the assertions of the applicant’s mother are considered in the aggregate. they fail to
establish that she would expericnce uncemmon hardship rising o tie fevel of extreme hardship upon
separation.

The record, reviewed in its entirety and in light of the Cervantes-Geonzalez tactors citea above, does
not support a finding that the applicant’s qualifving relatives face uncomman cnallenges vising to the
level of extreme hardship, either upon r¢tocation or separation. .S, court decisions have repeatedly
held that the common resuits of removal or inadmissibility are insuflicient 10 prove extreme
hardship. See Hassan v. INS, 927 F.2d 465, 468 (9th Cir. 1991). In additicn, Perez v. INS, 96 F.3d
390 (9th Cir. 1996), held that the common results of deportation are insufficient to prove extreme
hardship and defined extreme hardship as haraship that was unusual or bevond that which would
normally be expected upon deportavcn.  1he AACG therctore finds that the appiicant has failed to
establish extreme hardship to # qualifying reletive as required under section 212(a)93(B)v) of the
Act. Having found the applicant statutorily incligible for relicf, no purpose would be served in
discussing whether she merits a waiver as a tiarter of diseretion.

In proceedings for application ior waiver of grounds of inadmissibihity undet section 21 2{an9)(B)(v)
of the Act, the burden of proving eligibiiity rests with the applicant.  See section 261 of the Act,
8 U.S.C. § 1361. Here, the applicant has not met that burden.  Accoramgly. the appeal will be
dismissed.

ORDER: The appeai is dismissed.



