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DISCUSSION: The waiver application was denied by the Acting  Field  Office  Director,  Lima,
Peru. The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal
will be sustained.

The applicant is a native and citizen of Peru. She was found to be inadmissible to the United States
pursuant to section 212{(a)(N(BXi)(1) of the Act. 8US.Co§ 1182(adNy(B)()(IT). for having been
unlawfully present in the United States for one year or move and secking admission within ten years
of her last departure. She is married to a United States citizen. She seeks a waiver of inadmissibility
pursuant to section 212(a)}(9) B)(v} of the Act, 8 ULS.C. § TIR2Ga)(9)(DB3)(v).

The Acting Field Office Director conciuded what the applicani had faiied to establish that the bar to
her admission would impose extreme hardship on a quaiifying relative, her ULS. citizen spouse. and
denied the Application for Waiver of Grounds of Inadmissibility (I'orm 1-601) on March 17. 2009.

On appeal. counsel for the applicant asserts the Acting Field Office Director failed 1o properly
consider the evidence in the record, fmled to accord evidence appropriate weight and failed to
consider the hardship factors in aggregate, Forim L2908, received on April 16, 2009.

Section 212(a)}9)}B) of the Act provides. in pertinent part:

(1) In gencral. - Any alien (otier than an aticn lawluily admitied for
permanent residence) who-

(1) has been unlawiuly present in the United States
for one year or more. and who again sceks
admission within 10 vears of the dawe of such
alien's  departure or removal from the United
States. is inadmissible,

The record indicates that the applicant cntered the Umited States without mspection in May 2000 and
remained until she departed in September 2008, As the applicant resided unlawfully in the Umited
States for over a year and is now sceking admission within ten years of her last departure {rom the
United States. she is inadmissibic under scetton 21 2{a) (9% By inii) of the Act.

The record includes, but is not limited o, counsel’s briet: statements (rom the applicant’s spouse;
copies of job advertiscments from Peru: nedical records pertaining to the applicant’s spouse; a
psychological evaluation {rom I < ocoonts from the applicant’s children;
statements [rom friends and family of the applicant and her spouse: a statement from NG

, copies of tax returns for the anplicant’s spouse: statements from the applicant’s employer;
copy of an award to the applicant’s spouse from his employer: copy ol records showing medical
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coverage for the applicant’s spouse: copy of a translated medical consult from Peru: photographs of
the applicant and her spouse: and documents liled in relation to the applicant’s Form [-130.

The entire record was reviewed and all relevant evidence considered in rendering this decision.

Section 212(a)(9)B)(v) of the Act provides lor a waiver ol section 212(a)(9¥13)(1) inadmissibility as
follows:

The Attorney General [now Scerctary of Homeland Sceurity| has sole discretion to
waive clause (1) in the case of an immigrant who is the spouse or son or daughter of a
United States citizen or ol an alica lawfuliy admitted (or permancnt residence, of it is
established . . . ihat the refusal of admission to such immigraat alien would result in
extreme hardship to the citizen or lawlully resident spouse or parent of such alien.

A waiver of inadmissibility under sectien 212(a)(9)(B)v) of the Act is dependent on a showing that
the bar to admission imposcs cxireme hardsiip on a qualifving relative. which includes the U.S.
citizen or lawfully resident spousc or parent of the applicant. Hardship to an applicant or applicant’s
children can be considered only insofar as it results in hardship to a qualifying relative. The
applicant’s spouse is the oniy qualifying relative in this case. 1 extreme hardship to a qualifying
relative is established, the applicant is swtutoriiy eligible for & waiver, and USCIS then assesses
whether a favorable excrcise of discrction is warranied.  See Matter of Mendez-Aoralez. 21 I&N
Dec. 296. 301 (BIA 19%0).

Extreme hardship is “not a definable term of fixed and inslexible content or meaning,” but
“necessarily depends upon the facts and circumstances peculiar 10 each case.” Mutier of Hwang,
10 T&N Dec. 448, 451 (BIA i904). in Maticr of Cervantes-Gonzalez, the Board provided a [ist of
factors it deemed relevant in determining whether an alien has established extreme hardship to a
qualifving relative. 22 1&N Iec. 560, 305 (I31A 1999). ‘The tactors include the presence of a lawful
permanent resident or Unitea States ciuren spouse or parent in this country: the qualifying relative’s
family ties outside the United States: the conditions in the couriry or covntries to which the qualifying
relative would relocate and the exient of we aualilving relative’s ties in such ceuntries; the financial
impact of departure from this country: and signi‘icant conditions of” health. particularly when tied to an
unavailability ol suitable medical carc in the country to which the qualifving relative would relocate.
Id. The Board added that not all of the oregoing factors need be analvzed in anyv given case and
emphasized that the list ot factors was not exciusive. fdl at 360.

The Board has also hefd that the comimon or typical results of removal and inadmissibility do not
constitute extreme hardship, and bas ‘isted conain mdividuar hardship tactors considered common
rather than extreme. lhese factors inciude: cconomie disadvantage, ioss of current employment.
inability 10 maintain one’s present sandard of diving, inability (0 pursue a chosen profession,
separation from family members. severing comuunity ves, cultural readjustment atter living in the
United States for many years, cuitural ad;ustment ol qualifving relatives who have never lived
outside the Uniied States. inferior economic ind educational opportunitics in the foreign country, or
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inferior medical facilitics in the foreign country. See generally Matter of Cervantes-Gonzalez, 22
I&N Dec. at 5368; Matter of Pilch. 21 1&N Dec. 627, 632-33 (BIA 1996); Matter of Ige. 20 1&N
Dec. 880, 883 (BIA 1994); Mawrier of Nawi. 19 1&N Dec., 245, 246-47 (Comm’™t 1984); Matter of
Kim. 15 1&N Dec. 88. 89-90 (BIA 1974y, Matrer of Shoughnessy, 12 1&N Dec. 810, 813 (BIA
1968).

However. though hardships may not he oxtreme when considered abstractly or individually. the
Board has made it clear that “|r]elevimt thctors, though not extreme in themselves. must be
considered in the aggregate in determining whether extreme hardship exists.” Maiier of O-J-0-, 21
I&N Dec. 381, 383 (BIA 1990) (quoting Matrer of Tee, 200 F&N Dec. at 882). The adjudicator “must
consider the ¢ntire range of faciors coneerning hardship in dhewr totality and determine whether the
combination of hardships takes the case bevond those haedships ordinartly  associated with
deportation.” /d.

The actual hardship associated with an abstiract hardship factor such as family separation, economic
disadvantage. cultural rcadjustiment, et ¢cetera, differs in nature and severity depending on the unique
circumstances ol each case, as does the curnulative hardship a qualifying relative cxperiences as a
result of ageregated individuan hardships. See. ¢.g.. Matier of King Chih Kao and Mei Tsui Lin, 23
1&N Dec. 45, 51 (BIA 2001) (distinguishing Matier of Pifch regarding hardaship taced by qualifying
relatives on tihe basis of variations in the length of residence i the United Staies and the ability to
speak the language ol the couniry o which they woald relocate). For example, though family
separation has been found to be a common vesurt of inadmissibility or removal. separation from
family living in the United States can alse be the most important single hardship factor in
considering hardship in the aggregate. See Safcido-Salcido. 138 F.3d at 1293 (quoting Contreras-
Buenfil v. INS, 712 F.2d 401, 403 (Sih Cir. 1985y, Mt see Maiter of Ngai. 19 1&N Dec. at 247
(separation of spouse and chitdren from applican: not exueme hardship due to conflicting evidence
in the record and because applicant ami spouse had been voluntirily separated trom one another for
28 years). Tncerefore, we consider the totality of the circuinstances in deiermining whether dental of
admission would result in extreme hardship 1o 2 qualifying rebaia e

Counsel for the applicant asserts the appitcants’ spouse would experience cconomic. physical and
emotional hardships vpen rewocation. Supplemertal Briei in Support of Appeal, dated October 12,
2010. She asserts that the epplicant’s spousc saffers from several medicai conditions, is at high risk
of heart attack. stroke or cmbolisis. and takes six prescriptions w control his condition, including
Metformin. NG | .clos. She asserts that he would lose
his medical coverage for his miedications ano freatment i he had w quit lus job w relocate to Peru,
that he would be unable o find treatmer for Bis medical condition and Jdepression it ne relocated to
Peru and that he would not oc able o aitore the medications e neeas (o control his conditions in
Peru. She explamns that he has restaed nthe Haiied States for the last 18 vears, would be unable to
find employment in Peru due to “rampant ag: diserimination” and that he no longer has any ties to
Peru.

The applicani’s spouse has subnniled a stateinent making the sume assections discussed by counsel.
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A review of the record reveals suilicient docuineniation to indicate that the applicant’s spouse suffers
from Diabetes Mellitus. hyperiipidemia. hypertrelyeeridemia and HDIL deticieney. Statement of Il

dated September 17, 2008, e record also corroborates that he has been prescribed
several medications 1o centrol his condidons and documents subritted into the record detail what
these medications would cost in Perv. The record alse containg documents from the applicant’s
spousc’s employmient which contirms that his medical coverage is provided through his employment,
as well as a translated copy of 2 consultation for the cost ol medical care from Peru. If the applicant™s
spouse were to relocate it would disrupt his continuity of care from the doctors who are familiar with
1s history and prognosis. a sigatficant hardshin impact.  Further. the loss of the applicant’s spouse’s
healthcare benefits provided by his emplovment represents another impact on him if he were to
relocate, and based on the cost of the medications in Peru 1o could present a significant hardship
impact on him to obtain coverage und the vicdicaiions he necas to control his condition.

While the newspaper clippings seiceted to demonstrate age discrimination in Peru are not sufficient
to establish the applicant’s spouse would expericnce economic hardship. the fact that the applicant’s
spouse has resided in the Unied Statos for the last 18 vears presents another hardship factor, His
employment as a bus driver for mentaliy chinienged patents aita Famizy mermbers i the United States
represent SiIrong comniunity Hvs.

When these hardship laciors are considered in avgregare they establish that the applicant’s spouse
would experience uncommon hardships sing 1o (e level ot extreme. As suen, the record establishes
that a qualifying relative woula expericice e aeme haraship upon relceadon.

With regard to hardship upon separtion. cotasal asserts that the applicant’s spouse would experience
emotional and physical hardship it the spnlicant 15 not adivaed. Supplemenial Brief in Support of
Appeal, dated October 12, 206, Counsel explains that die apphcan’s spouse has several medical
conditions which arc compoundi:d by depression retated w the appricant’s inadmissibility.

As noted above the record containg sut*icient evidence 1o establish the medical conditions of the
app]icant"s spouse and that the arp!icant's SURTRIV S i l'uc_lui“c-.i 0 take a number of medications to
control his condition. 1 addivion. the sternsent from _ mndicates ithat the appticant provides
assistance 10 ner spouse i conirothing ris dict ana taking his medications, Sarement q;‘h
B daicd Scptember 17, 2008 Alaough there is nothing in the recerd 1o suggest that the
applicant’s spouse is incapabl: of providiag his own cary. besed on (e ntmber of medical
conditions. the multiple medications requirad. and the fact iat the applicant arsists in providing care,
the AAO acknowledges that separation ywoul:d cesudt in some hardship o the applicant”s spouse.

The record also contains a psyefivlogical cvaluation of the applicant’s spouse hy—
as well as a subsequent update o[ N NN ber ovatunien she concluces 1hat the applicant’s
spouse is experiencing Major Depecssive Disoicer and Genevaared Anxiery Disorder. The AAO will
give due consideration 1o NGNGEG . oo
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Counsel has asserted that the cpolicant™ spease will also eaperience physical hardship at having to
care for his step-child during the appiicant’s absence. While this is not typically considered a
hardship factor. when considered in light of the applicant’™s spouse’s medical condition and his
emotional state. the impact of having o act as a single parent while employed {ull time is a hardship
factor.

In this casce. when the emoticnal. physical and medical hardships are considered in aggregate, they
are sufticient Lo establish that the applicant’s spouse will uncommon hardship rising to the level of
extreme. As the applican. has esiablished hurdship to a qualifving relatve, the AAO may now move
to consider whether she warrants o warves as a meter ol discreton.

In discretionary matters. the wiicn bears the ourden of proving eligibility in terms ol equities in the
United States which are not outweighed oy adsorse factors. See Marier of T-5-Y-, 7T 1&N Dec. 582 (BIA
1957).

in evaluating whether section Z12(h 1B relief i warranted in the exercise of
discretion, the factors adverss to the alien include the nature and underlying
circumstances of the exclusion around af ssue. the presence of additional significant
violations of this countey ™ imiverdion laws, the existence of a criminal record, and
il so. its nature and serioones-. Ll he presence ol other evidence indicative ot the
alien’s bad character oy nrdesicabilny as 0 permanen residont of this country. The
tavorable considerations inelude favily ties in the United States. residence of long
duration in this courtry (particidarly where alien beonn resideney at a young age),
evidence of hardship 10 the alien and his family if he is exciuded and deported,
service in this country’s Armed Forces, a history of stable employment. the existenee
of property or business tizs, evidence of vaiue or servies in the community, evidence
of genuine rehabiditation ia cran’nal revovd exists. ata other evidence attesting to the
alien’s good character et cliident's Som fandby, driends and responsible
commumty represeniati o

See Matier of Mendez-Morglez 21 '&N Dec 2900 301 (BIA 1996). The AAO must then “balance
the adverse factors evidencing an alicn’s undesirebility as a permanent resident with the social and
humane considerations presented on the alien™ behalf 1o determine whether the grant of relief in the
exercise of discretion appears (o be i1 the hest interests of the country = fd at 300 (Citations
omitted).

The AAO finds that the untovar >l fieioe 22 this ease nehele the applicants unlawful presence
and unlawtul employment. The Gvarcs" - faciers D this case include the presence of the applicant’s
spouse, the presence of her children i the Cintled States. the hardship her spouse would experience
if she were not admitted and the lach of any criminal recosd dusing her residence in the United
States.  The favorable faciors il cone ouiweigh e peganve factors, therelore favorable
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discretion will be excrcised.  the director s ceciston will withdrawn and the appeal will be
sustained.

ORDER: The appeal is sustained,




