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DISCUSSION: The waiver application was denied by the Field Office Director, Ciudad Juarez, 
Mexico, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will 
be dismissed. 

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United 
States pursuant to section 2l2(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), 8 
U.S.C. § 1182(a)(9)(B)(i)(II), for having been unlawfully present in the United States for more 
than one year and seeking readmission within 10 years of his last departure from the United States. 
The applicant through counsel does not contest this finding of inadmissibility. Rather, he seeks a 
waiver of inadmissibility in order to reside in the United States with his U.S. citizen spouse and 
their child. 

The Field Office Director concluded that the applicant failed to establish that extreme hardship 
would be imposed on a qualifying relative and denied the Application for Waiver of Grounds of 
Inadmissibility (Form 1-601) accordingly. See Field Office Director's Decision. dated April 4, 
2009. 

On appeal, counsel asserts that the U.S. Citizenship and Immigration Services (USCIS) erred as a 
matter of law and fact in finding that the applicant failed to establish extreme hardship to his 
qualifying relative. Notice of Appeal or Motion (Form 1-290B), dated April 27, 2008. 1 

Specifically, counsel asserts that USCIS must consider: all relevant hardship factors in the 
aggregate; the qualifying relative would experience hardships upon separation from the applicant 
that goes beyond "normal" problems associated with hardship; the list of factors set forth by the 
Board of Immigration Appeals in Malter of Cervantes-Gonzlez when determining the hardships 
that the qualifying relative would experience upon relocating with the applicant to Mexico; and 
any hardships to the qualifying relative's child that may impact the qualifying relative. Id. 

The record includes, but is not limited to: a letter of support from the applicant; letters of support 
from the applicant's spouse; employment records; financial records and various bills; medical 
documentation relating to the applicant's spouse; and country conditions information. The entire 
record was reviewed and considered in rendering a decision on the appeal. 

Section 212(a)(9) of the Act provides, in pertinent part: 

(B) ALIENS UNLA WFULL Y PRESENT.-

(i) In General.- Any alien (other than an alien lawfully admitted for permanent 
residence) who-

1 The AAO notes that Form 1-290B indicates that counsel signed the Notice of Appeal on "April 27, 2008." The AAO 

notes that the year appears to be a typo, and that counsel likely meant to indicate that the Notice of Appeal was 

completed on "April 27, 2009", given that the Notice of Appeal was in response to the Field Oftice Director's 

Decision dated April 4, 2009. 



(II) has been unlawfully present in the United States for one year or more, 
and who again seeks admission within 10 years of the date of such alien's 
departure or removal from the United States, is inadmissible. 

(iii) Exceptions.-

(I) Minors.-No period of time in which an alien is under 18 years of age 
shall be taken into account in determining the period of unlawful presence 
in the United States under clause (i). 

(v) Waiver.-The Attorney General [now the Secretary of Homeland Security 
(Secretary)] has sole discretion to waive clause (i) in the case of an immigrant 
who is the spouse or son or daughter of a United States citizen or of an alien 
lawfully admitted for permanent residence, if it is established to the satisfaction 
of the Attorney General [Secretary 1 that the refusal of admission to such 
immigrant alien would result in extreme hardship to the citizen or lawfully 
resident spouse or parent of such alien. No court shall have jurisdiction to 
review a decision or action by the Attorney General [Secretary J regarding a 
waiver under this clause. 

The record establishes that the applicant entered the United States without inspection by U.S. 
immigration officials in or around December 2001 and remained until in or around January 2008, 
when he voluntarily departed. Thc AAO finds that the Field Office Director incorrectly calculated 
the timeframe for which the applicant accrued unlawful presence by stating, "The applicant 
unlawfully resided in and accrued unlawful presence in the United States from December 2001, 
when he entered the United States without inspection until January 2008. when the applicant 
voluntarily departed the United States." Field ()ffice Director's Decision. supra. At the time of 
the applicant's entry without inspection into the United States. the applicant was approximately 17 
years of age. Section 212(a)(9)(B)(iii) of the Act provides. in pertinent part, that an individual 
does not accrue unlawful presence while under 18 years of age. The applicant did not turn 18 
years of age until on or about March 7, 2002. Accordingly, the applicant did not accrue unlawful 
presence from in or around December 2001 through in or around January 2008. but from on or 
about March 7, 2002 until in or around December 2008. 

Nevertheless, the AAO finds that the Field Office Director's incorrect calculation of unlawful 
presence is harmless error given that the applicant still accumulated more than one year of 
unlawful presence by remaining in the United States without inspection from on or about March 7. 
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2002 until in or around December 2008. As the applicant is seeking admission within 10 years of 
departure, he is inadmissible pursuant to section 212(a)(9)(B)(i)(Il) of the Act. 

A waiver of inadmissibility under section 212(a)(9)(B)(v) of the Act is dependent on a showing 
that the bar to admission imposes extreme hardship on a qualifying relative, which includes the 
U.S. citizen or lawfully resident spouse or parent of the applicant. Hardship to the applicant or his 
child can be considered only insofar as it results in hardship to a qualifying relative. The 
applicant's wife is the only qualifying relative in this case. If extreme hardship to a qualifying 
relative is established, the applicant is statutorily eligible for a waiver, and the Service then 
assesses whether a favorable exercise of discretion is warranted. See Maller oj'Mendez-Moralez. 
21 I&N Dec. 296, 30 I (BIA 1996). 

Extreme hardship is "not a definable term of fixed and inflexible content or meaning," but 
"necessarily depends upon the facts and circumstances peculiar to each casc." Maller of Hwang, 
1 0 I&N Dec. 448, 451 (BIA 1964). In Maller of Cervantes-Gonzalez. the Board provided a list of 
factors it deemed relevant in determining whether an al ien has established extreme hardship to a 
qualifying relative. 22 I&N Dec. 560, 565 (BIA 1999). The tactors include the presence of a lawful 
permanent resident or United States citizen spouse or parent in this country; the qualifying relative's 
family ties outside the United States; the conditions in the country or countries to which the 
qualifying relative would relocate and the extent of the qualifying relative's ties in such countries; the 
financial impact of departure from this country; and significant conditions of health, particularly 
when tied to an unavailability of suitable medical care in the country to which the qualifying relative 
would relocate. Jd. The Board added that not all of the foregoing factors need be analyzed in any 
given case and emphasized that the list offactors was not exclusive. ld. at 566. 

The Board has also held that the common or typical results of removal and inadmissibility do not 
constitute extreme hardship, and has listed certain individual hardship factors considered common 
rather than extreme. These factors include: economic disadvantage, loss of current employment, 
inability to maintain one's present standard of living, inability to pursue a chosen profession, 
separation from family members, severing community ties, cultural readjustment after living in the 
United States for many years, cultural adjustment of qualifying relatives who have never lived 
outside the United States, inferior economic and educational opportunities in the foreign country, 
or inferior medical facilities in the foreign country. See generally Matter oj'Cervantes-Gonzalez, 
22 I&N Dec. at 568; Matter ()j' Pilch, 21 I&N Dec. 627,632-33 (BIA 1996); Maller oj'lge, 20 I&N 
Dec. 880, 883 (BIA 1994); Matter oj' Ngai, 19 I&N Dec. 245, 246-47 (Comm'r 1984); Matter oj 
Kim, 15 I&N Dec. 88, 89-90 (BIA 1974); Maller oj'Shaaghnes.IY, 12 I&N Dec. 810, 813 (BIA 
1968). 

However, though hardships may not be extreme when considered abstractly or individually, the 
Board has made it clear that "[r]elevant factors, though not extreme in themselves, must be 
considered in the aggregate in determining whether extreme hardship exists." Maller of 0-.1-0-, 
21 I&N Dec. 381,383 (BIA 1996) (quoting Maller o/Ige, 20 I&N Dec. at 882). The adjudicator 
"must consider the entire range of factors concerning hardship in their totality and determine 
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whether the combination of hardships takes the case beyond those hardships ordinarily associated 
with deportation." Id. 

The actual hardship associated with an abstract hardship factor such as family separation, 
economic disadvantage, cultural readjustment, et cetera, differs in naturc and severity depending 
on the unique circumstances of each case, as docs the cumulative hardship a qualifying relative 
experiences as a result of aggregated individual hardships. See, e.g, Maller of Bing Chih Kao and 
Mei Tsui Lin, 23 I&N Dec. 45, 51 (BIA 2001) (distinguishing Maller of Pilch regarding hardship 
faced by qualifying relatives on the basis of variations in the length of residence in the United 
States and the ability to speak the language of the country to which they would relocate). For 
example, though family separation has been found to be a common result of inadmissibility or 
removal, separation from family living in the United States can also be the most important single 
hardship factor in considering hardship in the aggregate. See Salcido-Salcido, 138 F.3d at 1293 
(quoting Contreras-Buenfil v. INS, 712 F.2d 401,403 (9th Cir. 1983)); hUl.l'ce Maller ofNgai. 19 
I&N Dec. at 247 (separation of spouse and children from applicant not extreme hardship due to 
conflicting evidence in the record and because applicant and spouse had been voluntarily 
separated from one another for 28 years). Therefore, we consider the totality of the circumstances 
in determining whether denial of admission would result in extreme hardship to a qualifying 
relative. 

The record contains references to hardship the applicant's ehild would experience if the waiver 
application were denied. It is noted that Congress did not include hardship to an alien's child as a 
factor to be considered in assessing extreme hardship. In the present case. the applicant's spouse is 
the only qualifying relative for the waiver under section 212(a)(9)(B)(v) of the Act, and hardship 
to the applicant's child will not be separately considered, except as it may affect the applicant's 
spouse. 

Counsel contends that the applicant's spouse would suffer cxtrcme hardship upon separation from 
the applicant when considering the following factors in the aggregate: the spouse's current 
medical condition and high-risk for developing cervical cancer; the need for the applicant's 
financial contributions; and the emotional harm that the spouse would endure having to raise her 
child without the applicant. See /-290B Bri~f in Support ojAppeal. undated. Specifically. counsel 
contends that the applicant's spouse has already endured extreme medical hardship because the 
spouse "has been diagnosed with High-grade squamous intraepithelial lesion LJ. which requires 
surgical intervention and continuing monitoring [sic 1 as such condition has a high probability in 
developing into cervical cancer." Id. 

In support of his contention, counsel submitted a statement from the applicant's spouse in which 
the spouse discusses her medical diagnosis of High-grade intraepithelial lesion (HGSIL) and the 
possible ramifications of such a diagnosis as well as the need for the~nce to care 
for her and to provide emotional support. See Lctter I!fSupport.fi'om __ dated May 
14, 2009. Counsel also submitted the spouse's medical results. indicating. in relevant part, the 
spouse's "Last Pap Test (Date): February 10, 2009. Cytology: HGSIL. Colposcopic OX -
HGSIL, wide lesion." Colpo.l'copic Examination, dated March 18, 2009. And, counsel submitted 



a medical report, indicating in relevant part: "previous pap 2-10-09 hgsil. Diagnosis: ... C) 
Cervix, 12:00 (Biopsy): CIN III WITH HPV EFFECT (SEVERE SQUAMOUS DYSPLASIA, 
HSIL). NOTE: The current biopsy and recent cytologic report correlate sufficiently to guide 
~gement." Quest Diagnostics Final Report, Electronically Signed by _ 
_ reported March 23, 2009. Also, counsel submitted an Internet article that discusses 
cervical dysplasia and a medical journal article that discusses squamous dysplasia of the uterine 
cervIx. 

In support of the financial hardship that the applicant's spouse would experience upon separation 
from the applicant because of the applicant's inadmissibility, counsel contends: " ... the financial 
impact of [the] applicant's departure is of concern as the spouse has federal school loans, credit 
card debts, and medical bills which she alone would be unable to pay, and any income earn[ed] by 
the applicant in Mexico would be of little help as his earning capacity would be significantly 
reduced, placing the spouse in the danger of filing for bankruptcy ... [The applicant's spouse] has 
expressed a desire in continuing her education and to obtain a bachelor[' s] degree. She already 
owes over $6,000.00 in school loans, and therefore[,] she relies in [sic] the applicant's income to 
fulfill her desire ... without his support[,] she will not be able to also care for her child. The 
spouse cannot be expected to support the family unity, raise the child. and also get an education 
without the applicant's support." I-290B Brief in Support of Appeal. supra. The record also 
includes a statement from the applicant's spouse in which she asserts that she will be unable to pay 
her current debts on her salary of $8.50/hour, continue her education, and obtain healthcare. See 
Letter of Support from supra. The record further includes collection notices, a 
student loan bill. and credit card bills, all with past due amounts. See Sallie Mae Statement. dated 
April 15, 2009; see also A,lpire Statement, due date of May 2. 2009; Accounts Receivable 
Management, Inc., dated March 19,2009; CA Emergency Phys. Riverside Statement, dated March 
23, 2009; ANES Med Group of Riverside. Inc., dated September 27, 2007: Riverside Community 
Hospital Statement, dated December 27, 2007; Sears Credit Card Statement. dated February 13, 
2008; Wachovia Dealer Services Statement, due date of March 15. 2009; and Riverside Radiology 
Medical Group. Inc., dated August 8, 2007. 

In support of the emotional hardship that the applicant's spouse would experience upon separation 
from the applicant because of the applicant's inadmissibility, counsel contends: .. ... the 
[applicant's] spouse expresses a deep concern over her child's upbringing without [the 
applicant's] presence. Such concern has an effect over the spouse. causing her emotional 
hardship." I-290B Brief in Support of Appeal, supra. The record also includes a statement from 
the applicant's spouse in which she asserts that she will sutler extreme hardship without the 
applicant to support the physical and psychological development of their child and that the 
applicant . her comfort and companionship during difficult times. See Letter of Support 

The record is sufficient to establish that the applicant's spouse's medical examination revealed a 
high-grade squamous intraepithelial lesion (HSIL). However, the record is insufficient to 
establish that the applicant's spouse would suffer cxtremc hardship because of the HSIL. The 
record includes a report and laboratory results that contain medical terminology and abbreviations 
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that are not easily understood. The report submitted was prepared for review by a medical 
professional and does not contain a clear explanation of the current medical condition or the 
course of action necessary to treat the applicant's spouse. The report states that the biopsy and the 
report "correlate sufficiently to guide patient management", but does not contain any details about 
how to manage that care and trea~ Moreover, the record includes articles irom the medical 
community that generally describ~and its various concerns and treatments; however, absent 
an explanation in plain language from the treating physician of the exact nature and severity of any 
condition and a description of any treatment or family assistance needed, the AAO is not in the 
position to reach conclusions concerning the severity of a medical condition or the treatment 
needed. Thereby, the evidence is insufficient to support a finding of extreme medical hardship. 

Additionally, the record is insufficient to establish that the applicant's spouse would sutTer 
extreme financial hardship because of separation from the applicant. Although the applicant's 
spouse has significant financial debt, it appears that the applicant's spouse is now making 
approximately $30,OOO/year, which is more than the spouse's and applicant's combined income in 
2007. Thereby, there is no evidence in the record that the spouse is unable to financially support 
her household. The difficulties described, though not insignificant, do not take the present case 
beyond those hardships ordinarily associated with the inadmissibility of a family member. 
Accordingly, the evidence is insufficient to support a finding of extreme financial hardship. 

Also, the record is insufficient to establish that the applicant's spouse would sufTer extreme 
emotional hardship because of separation from the applicant. The AAO recognizes the challenges 
in raising a child without the daily support of the other parent; however, the difficulties described 
do not take the present case beyond those hardships ordinarily associated with the inadmissibility 
of a family member. Thereby, the evidence is insufficient to support a finding of extreme 
emotional hardship. 

The AAO recognizes that the applicant's spouse may experience some hardships as a result of 
separation from the applicant. However, the AAO finds that even when these hardships are 
considered in the aggregate, the record fails to establish that the applicant's spouse will suffer 
extreme hardship as a result of separation from the applicant. 

Counsel also contends that the applicant's spouse will suffer extreme hardship if she were to 
relocate to Mexico with the applicant: "Here, the qualifying relative meets the factors set forth by 
the BIA ... all her family members reside in California, which include three U.S. [c ]itizen 
[s]iblings, and a U.S. [c]itizen [c]hild. Further, the spouse has no family members that reside in 
Mexico. Furthermore, the spouse declaration [sic] elaborates on the dangerous conditions of 
Mexico, as well as the financial conditions of such country ... Mexico has seen an increase in 
violence and the ongoing kidnapping of U.S. [c Jitizens ... sex tourism and sexual exploitation of 
minors are significant problems in Mexico ... thus it is of great concern to the spouse if her four 
year old child must relocate to Mexico ... Mexico has a 4.1 % unemployment rate and a 25% 
underemployment rate, which causes 40% of its population to live below the poverty level ... such 
facts are evidence of the extreme financial hardship thc spouse would sutler in case of relocation 
... [the applicant's spouse] requires surgical intervention and continuing monitoring as such 
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condition has a high probability of developing into cervical cancer. Relocation to Mexico would 
place the spouse in a disadvantageous situation as the diminished earning capacity of the applicant 
would prevent the spouse from obtaining adequate health care and provide for health insurance 
,,:' I-290B Brief in Support of Appeal, supra. The record also includes a statement from the 
applicant's spouse in which she asserts that she cannot relocate to Mexico because she receives 
medical insurance and coverage through her current employer in the United States; her Spanish 
language abilities are not at a level to pursue higher education there; her standard of living will 
drop significantly; she will not have the support of family and friends in raising her child or the 
financial ability to travel back and forth to visit family and friends in the United States; and she 
fears for hers and her child's safety there. See Letter of Support/rom supra. 
And, counsel submitted country conditions information concerning the economic, political. and 
social climate in Mexico. See U.S. Department of State, 2008 ('ounlly Reports on Human Rights 
Practices: Mexico, issued February 25, 2009, availahle at 
httpJ/www.statl'.!.:ov/!.:!drlLrJsjbrrpt/l008/whal1 .L 9 j(,6.h tn}; see also lJ. S. Department of State, 
Travel Alert: Mexico, dated February 20, 2009, availahle at 
http://travcl.statc.gov/travcl/cispu(w/pu/pu31P8.html·'cssprint; Central Intelligence Agency. 
The World Factbook: Mexico, last updated March 5, 2009, availahle at 
https:/ /www.ciu.gov/lihrarv/rublicutions/the-world-l~lcthook!rrin[/m ... 111ml. 

The AAO recognizes the applicant's spouse's concerns regarding relocating to Mexico as a United 
States citizen who: has never lived in Mexico, docs not have biological family or friends there, 
would like to pursue further academic studies, is concerned with the economic and financial 
opportunities there; and fears the general violence and criminal activities reportcd there. And, 
based on these concerns. the applicant's spouse may experience some hardship. However. the 
fears expressed by the applicant's spouse are common hardships, and not extreme ones. While 
relocation to Mexico would cause separation from family and friends in the United States, there is 
nothing in the record to establish that such separation would cause uncommon hardship to the 
applicant's spouse. Further, although the record establishes that there has been an increase in 
violence in areas of Mexico, the record does not establish that the applicant's spouse or her family 
would be spccifically impacted by such violence. Further, as noted above. although the 
applicant's spouse has a medical condition the record is not clear as to the level of treatment 
needed for the condition. Nor does the record establish that any needed treatment would be 
unavailable in Mexico. Also, there is no evidence in the record to show the spouse's inability to 
find employment there. Based on the record, the AAO cannot conclude that the spouse's 
relocation to Mexico would result in extreme hardship to the spouse. Althollgh the spouse may 
experience some hardships as a result of relocation to Mexico with the applicant. the AAO finds 
that even when these hardships are considered in the aggregate, the record fails to establish that 
the applicant's spouse will suffer extreme hardship as a result of relocation with the applicant. 

In this case, the record does not contain sufficient evidence to show that the hardship faced by the 
qualifying relative, considered in the aggregate, rises beyond the common results of removal or 
inadmissibility to the level of extreme hardship. The AAO therefore finds that the applicant has 
failed to establish extreme hardship to his United States Citizen spOllse as required under section 
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212(a)(9)(8)(v) of the Act. As the applicant has not established extreme hardship to a qualifying 
family member, no purpose would be served in determining whether the applicant merits a waiver 
as a matter of discretion. 

In proceedings for application for waiver of grounds of inadmissibility under section 
212(a)(9)(8)(v) of the Act, the burden of proving eligibility remains entirely with the applicant. 
Section 291 of the Act, 8 U.S.C. § 1361. Here, the applicant has not met that burden. 
Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


