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DATE: OFFICE: CIUDAD JUAREZ. MEXICO I
NOV 2 8 2010 ,
2 apptican:

APPLICATION: Application for Waiver of Grounds of Inadmissibility under scetion 212(a)(9)(BI(V)
of the lmmigration and Nationality Act. 8 US.Co§ TTE2{aOKB YY)

INR

ON BEHALF OI' APPLICANT:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals O*tC - in vour case. All of the documents
related to this matter have been returned (o the office that originalty _ided vour case. Please be advised
that any further inquiry that you might have concerning vour case niisi he made to that office.

If you believe the law was inappropriatcely applied by us in reaching our decision. or you have additional
information that you wish to have considered, vou may file a motion 1o reconsider or a motion to reopen.
The specific requirements for filing such a vequesi can be found ai § C.F.R.§ 103 5. All motions must be
submitted to the office that originally decided yvour case by tiling a Form 1-290B. Notice ol Appeal or
Motion, with a fee of $630. Please be aware that 8 C.F.R. § 103.3(a2( 1){1) requires that any motion must be
filed within 30 days of the decision that the motion seeks to reconsi! 1 reopen.

Thank you,

A //’
[ T ke
Perry Rhew
Chief, Administrative Appeals Office
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DISCUSSION: The waiver application was denied by the I'ield Oftice Director. Ciudad Juarez,
Mexico, and is now before the Administrative Appeals Office {AAQ) on appeal. The appeal will
be dismissed.

The applicant is a native and citizen of Mexico who was Tound to be inadmissible to the United
States pursuant to section 212(a)(9)(B)(1)(ID of the Immigraticn and Nationality Act (the Act), 8
U.S.C. § 1182(a)(9UB) (i) ). for having been unlawfully present in the United States for more than
one year and seeking admission within [0 years of her last depurture from the United States. The
applicant is the spouse of a U.S. Citizen and is the beneficiary of an approved Petition for Alien
Relative. Through counsel. the applicant does not contest this finding of inadmissibility. Rather,
she seeks a waiver of inadmissibiiity pursuant to section 2121a) 9B} vy of the Act. 8 TIS.C. §
1182(a)9)(B)(v). in order to reside with her husbaad and theie children in the United States.

The Field Office Director concluded that the applicant failed 1o establish that extreme hardship
would be imposed on a qualifyving refative and denied the Appiication tor Waiver ot Grounds of
Inadmissibility (Form {-601) accordingly. See Decision of #ieid Office Director. Ciudud Juarez,
Mexico, dated December 23, 2008.

On appeal, counsel asserts that the appiicant’s U.S. citiven spouse will sufler extreme hardship
because of the applicam’™s inadmissipilivy. See Form =290, Noiice of Appeal or Motion, dated
January 20, 2009. Specifically. counsel asserts that the applicant’s spouse relies hicavily on the
applicant to raise their minor children and that the spouse and their children would be wrreparably
harmed if they were separated from the applicant for 10 years. /.

The record includes. but is not limied 1 Notce oi Entiv ol Appearance as Allorney or
Representative (Form G-28): Nouce of Appeal or Moion (Iormi 129083 ) Application for Waiver
of Grounds of Inadmissibility (Form 1-601): Petition for Alien Relative (Form 1-130); a brief from
counsel; letters of support from the applicant’s spouse and children: a letter of support from a
mental health prolessional: residentiv, mortgage statemenis: personal income tax returns and W-
2s; automobile titles; and rhotographs. ' The entire record. with the exeeption of the untranslated
Spanish language documents. was revieveed and considere:d i rendering a decision on the appeal.

" The AAO notes that the recor:l inciudas lettes of support i+ he Fnelish ec Sparsh languezes. 8 CF.RCOS 103.2(b)(3)
states:

(3) Translations. Ary cocument containing lereign langzuage subrited 1o LSCIS sha'l be accompaniad
by a full English langirs e trans o on whish the tranglator has ertitic dase compizie and accurate, and by
the translator’s cettitication the i e or she is compaient o transfre from the foiciys language into
English.

The AAQ also notes that some of the Ietiers of support in the Spanish fanguaze do not contain a certificd transtation to
the English language. Accordingly. the AAQ will not consider these letters o€ suppuort.
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Section 212(a)(9) of the Act provides. in pertinent part:
(B) ALTENS UNLAWFULLY PRESENT .-

(1) In General.- Any alien (other than an alien lawtully admitted for permanent
residence) who-

(I1) has been unlawtully present in the United States for one year or more.
and who again seeks adimission within 10 vears of the date of such alien’s
departure or removal from the United States. 1s inadmissible.

(v) Waiver.-The Attorney General [now the Secretary of Homeland Security
(Secretary)] has sole discretion to waive clause (i) in the case of an immigrant
who is the spouse or son or daughter of a United States citizen or of an alien
lawfully admitted for permanent residence, if'it 1s established to the satisfaction
of the Attorncy General [Secretary| that the refusal of admission to such
immigrant aliecn would result in extreme bardship te the citizen or lawtully
resident spouse or parent of such alien. No court shall have jurisdiction to
review a decision or action by the Attorney General [Secretary| regarding a
waiver under this clause.

The record establishes that the applicant entered the United States without inspection by U.S.
immigration officials in or around July 2002 and remained until in or around May 2007, when she
voluntarily departed to Mexico. The applicant acerued unlawiul presence from in or around July
2002 until in or around May 2007. a period in excess 01 one vear.  As the applicant is seeking
admission within 10 years of departure. she is inadmissibie pussuant 1o section 21 2(a)9)(BY1)(ID)
of the Act.

A waiver of inadmissibility under scetion 212(a)9KBitv) o1 dic Act is dependent on a showing
that the bar to admission imposes extreme hardship on a qualifying relative. which includes the
U.S. citizen or lawfully resident spouse or parent of the applicant. Hardship to the applicant or her
children can be considered only iasofar as it results in hardship to a qualilying relative, The
applicant’s husband is the only qualilving relauve in this case. 11 exireme hardship to a qualifying
relative is established. the applicant is staworiiv cligible for a waiver. and USCIS then assesses
whether a favorable exercisc ol discretion is warranied. See Matier of Mendez-Moratez, 21 1&N
Dec. 296, 301 (BIA 1996).

Extreme hardship is “rot a definable term of fixed and inflexible content or meaning.” but
“necessarily depends upon the lacts and circumstances peculiar Lo each case.” Murier of Hwang,
10 1&N Dec. 448, 451 (BIA 1964). In Mafier of Cervantes-Gonzalez, the Board provided a list of
factors it deemed relevant in detcrmining whether an aficn has estabiished extreme hardship to a
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qualifying relative. 22 1&N Dee. 560. 565 (BIA 1999). 'The factors include the presence of a lawful
permanent resident or United Siates citizen spouse or parent in this country: the qualifying relative’s
family ties outside the United States: the conditions in the country or countries to which the
qualifying relative would relocate and the extent of the qualitying sclative’s tics in such countries; the
financial impact of departure from this country: and significant conditions of health, particularly
when tied to an unavailability of suttable medizal care in the country to which the qualifying relative
would relocate. fd. The Board added that not all of the foregoimg factors need be analyzed in any
given case and emphasized that the list of factors was not exclusive. fd at 566.

The Board has also held that the common or typical results of removal and inadmissibility do not
constitute extreme hardship, and has listed cenain individual hardship factors considered common
rather than cxtreme. These tactors mclude: cconomic disadviantage. loss of current employment,
inability to maintain one’s present standard of living, inabitity 10 pursue a chosen profession,
separation from family members. severing community ties. cunural veadjustment after living in the
United States for many vears. cultural adjustment of qualirving reiatives who have never lived
outside the United States. inferior ceconomic and educational oppertunities in the forcign country,
or inferior medical facilitics in the forcign country. See generallv Maer of Cervanies-Gonzalez,
22 I&N Dec. at 568:; Matter of Pilcli. 21 T&N Dec. 627, 652-33 (BIA 1990): Matier of Tge. 20 &N
Dec. 880, 883 (BIA 1994). Murier of Ngai. 19 I&N Dcee, 245 246-47 (Comm’™r 1984): Matter of
Kim, 15 I&N Dec. 88, 89-90 (BIA 1974y, Aanier of Shaugbnessy, 12 1&N Dec. 810, 813 (BIA
1968).

However, though hardships muay not be extreme when considered abstracty or individually, the
Board has made it clear that “[rjelevant factors, though nol extremc in themselves. must be
considered in the aggregate in determining whether extreme hardshup exists.”™  Matter of O-J-O-,
21 &N Dec. 381. 383 (BIA 19%0) tquoting Marier of fge. 20 18N Dec. at 882). The adjudicator
“must consider the entire range o laclors concerning hardship in their toality and determine
whether the combination of hardsnips takes the case bevond those hardships ordinarily associated
with deportation.” Jd.

The actual hardship associated with an abstract hardship Iictor such as family separation,
economic disadvantage. cultural readjustment. et cetera. diltiers in nature and scverity depending
on the unique circumstances ol cach case, as aoes e cumulative hardship a qualifying relative
experiences as a result of aggregatcd individual hardships. See. e.g. Murter of Bing Chil Kao and
Mei Tsui Lin, 23 1&N Dec. 450 51 (1B31A 2001 (distdnguishing Yarter of Pileh regarding hardship
faced by qualifying relatives on the basis of variations in ihe length of residence in the United
States and the abiiity to speak the language ol the country to which they would relocate). For
example, though family scparation has been iound to be a common result of inadmissibility or
removal, separation from familv living in the Hrited States can also be the most important single
hardship factor in considering hardship in the aggregate. See Sulcido-Selcido. 138 F.3d at 1293
(quoting Contreras-Buenfil v. /NS, 712 .20 405,403 (9th Civ, 1983y bt see Matter of Ngai, 19
T&N Dec. at 247 (separation ol spouse and childien frons azplicant not extreme hardship due to
conflicting evidence in the record and because appbicant and spouse had been voluntarily
separated [rom onc another for 28 years). Thoreiore. we consiaer ibe wotality of the eircumstances
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in determining whether denial of admission would result in extreme bardship to a qualifying
relative.

The record contains references to hardsinip the applicant’s children would expertence if the waiver
application were denied. Tt is noted that Congress did not include hardship to an alien’s children
as a factor to be considered in assessing extreme hardsbip in the present case. the applicant’s
spouse is the only qualilving retarive for the waiver ander section 2020009 BYv) of the Act, and
hardship to the applicant’s children will not he separately consilered. exeept as it may atfect the
applicant’s spouse.

Counsel contends that the applicands spouse would sulfer exireme financial and emotional
hardship as a result of separation from the applicant because the spouse relies on the applicant on a
daily basis: the applicant would be unable to financially supnort two households: the spouse has
sufficient ties in the United Siates including a stable job as »eli as home and veliele ownership;
and the spousc suilers from adyustment disorder with depresston ana anxiew. See [-290B Brief in
Support of Appeal. dated February 130 2909, Counsel also comends thar ine applicant’s and her
spouse’s children would sufler cmotional hardship and a loss 7 educational opportunitics because
of separation from the applicant. [ In suppoit of the Tinanciad probicms that the applicant’s
spouse would experience, counsel submitted a statement frons the spouse indicating. .. I have
been employed b}_('on'lp:my for eight vears. My job classification 1s Sheet Metal
Foreman. My job oflers good pey and good heaith benetits Tor myseif fsic] and my iamily ... 1
cannot afford to maintain two houseioias ... | The appiicant] Hving outside the counuy [ wiil have
to maintain a houschold for my other high school ang prescheol age children [sic] ... 1 an the
financial support of the family and [Lae appitcanty 1s the moral sapport ol the family 7 Letter of
Support from . i 0d daed Geiood 24,2667, Counsel also submitted
evidence of the spouse’™s hnanciat expenditires and income, See Wolly Fareo Moniliv Mortgage
Statements, dated Mayv 5 and Decendwr 4, 20080 see aive HWase and Tux Statements 2003, 2007,
and 2008 (Form W-2). Ceatijicaies of Tirle for the State of Tenmessec. issued October 9. 2006 and
April 23, 2007.

In support of the emotionai hardship that the applicani’s snouse would experience because of
separation from the applicant. counsel cabnitted a stutement from the spouse dicating, “My
family places great hope on higher educouon 0 ey will b fisst gencraion college educated
children in my lamily ... the wenacers and e peeschooler neads Jact fihe applicant’s| guidance
now more than ever. he teenagers ae i o ags || GGG v ovoortant and the
[applicant’s] attention is needea lor tese chilaren evesnday sicl 0 7 fetter of Suppert from
supra. Arndo comset submitted o swiement Trom the spouse’s treating
mental health protessional indicating. " the spouse| dentificd anxiety. acereased concentration,
child care [sic] issues. decision making nroblems, separation. loss of appetite. emptiness, failure,
fatigue, loss, health problems, legal nroblems. loneliness. servosness, sleep problems. and stress
... The results of this assessment ind.caw an Adiastman Disorier wita Depression and Anxiety,
DSM 1V, 309.28. tlis symptoms ere dicectiy veiated 1o ihe siress of the current situation with his
wife and children.”  Conficteniion i vvchologivad Kepers Bogod by Ciinical Pavehologist IR

Phoid cdaced Tanary S 20000 Covcese! also sabiaited a letter from the
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applicant’s and the spouse’s daughter indicating. = ... 1 kaow that is hard for my dad (o sce us feel
bad because we arc not with our mom |[sic| ™ Lewer of Suoport from Yaao! R
undated.

The record is nsufficient to establish that the financial hardship that the applicant’s spouse would
experience upon separation from the anplicant goes bevond what 1s normally experienced by
qualified family members of inadmissible individuals. The record does not include any evidence
of the financial expenditures o maintain iwo houscholds sach as remittances or the cost of
traveling back and forth between the Upiied States and Mexico, Additionally. the record does not
include any evidence of conditions in Moxico that prechude tbe applican: {rom obtaining gainful
employment there so that she can contiipute o the necesswrs rancidd expenditures to maintain
her and her spousc’s nouscholds, Morcover, e evidence tun aas been submitied mdicates that
the spouse remains current on the rvestdentiad mortgage paviients and owns two automobiles.
Accordingly. the financial ditficultics described do not teke the present case beyond those
hardships ordinarily associated with ihe inadmissioiiity of ojjjjjjjmember. and the evidence is
insufficient to support a {inding ol exureme hardship.

Further, the record is sufticient 1o establbishy that the appl.cant’s spouse has been diagnosed with a
mental health condition and that his symploms are refaied 1 separation from the applicant and
their children. However, the record is insatiicieni o eseblish o the ¢motional hardshin that the
applicant’s spousc would expenence wpon separation ivom the applicant goes beyvond what is
normally experienced by guainied tamiiy members of iradnussibie individuals.  Also, the record
does not show how the crotioni rarns nan e chitdren woula experience has a dircet eifect on
the spouse. Accordingly. the AAQ cannot conclude that senaration 1rom the applicant would
result in extreme hardship w the epplicant s spouse dac to the spouse’s emolienai stale,

The AAO recognizes that the applicart’s speuse may cxperience some hardship as a result of
separation from the applicant.  ilewever, 1ae AAD Bds that even when tus hardship is
considered in the aggregate. the recond alls 1w esiablisn that ine apphicant’s spouse will suffer
extreme hardship as a result of scpuratior fion: dwe applicon.,

Additionally, the AAO notes wai counset does not specilically 2iaress now the applicant’s spouse
would endure extreme hardship [ the spouse were 10 retocate o Mexico o be with the applicant.
See 12908 Brief in Support of cipecai. supra. iovever, the spouse does address the effect of
relocating with the applicant. = ... The possibilinn of me dnding suitable employment in Mexico

where |sic] I to move there with my cntire tamily is very unlikely ... 7 Letwter of Support from
NP,

The record is insutlicieat to extablist thit e prdicant’s sponse wonla crdare extreme hardship if
he were to relocate 10 Mexico. The recora cocs not ineowide ony countey conditions inlormation
concerning economic. political. or socal corditions 0 Me oo, specificaliy in the location to
which the applicant’s spouse wouiu reloctie. Also. the rooeod dees not comain any country
conditions information concerning capteymest apportienties 1 vlexico or the transterability of
the spouse’s siilis and abilitcs acquired i the Unbed Staes as 2 Sheet Metal Foreman.
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Moreover, the record indicates that the spowse s oripinaily [y Moxico, bat there is no evidence
concerning whether he maintains funt!y ties cr property owi erstip there, See Petition for Alien
Relative (Form [-130), approved Februarsy T3, 2006, Accordinghy. the AAO cannot conclude that
the spouse’s relocation to Mexico would result i extreme hardship to the spousc.

The AAO recognizes that the apphicant’s spouse may endure some hardship as a result of
separation from the applicant, However, his siciation 10 he tenanns o tie United States. is typical
to individuals scparated as a cesuit of removia:s or inadinissibility and does not rise o the level of
extreme hardship based on the record. i regavds o establelng ostrame hardship in the event the
qualifying relative relocates abroad based on the demal ot the applicant’s waiver request. the AAO
notes that this criterion has not been estaislisied,

In this case. the record doss not coniatn suibicient evidence w show that the hardship faced by the
qualifying relative, considered in the aggregate. vises bevond the common results of removal or
inadmissibility to the level of extreme hardship. The AAO therelore finds that the applicant has
failed to establish extreme hardship 1o her Unctea Staies Citizen spouse as required under section
212(a)(9)(B)(v) of the Act. As the appacint has not establisica extreme hardship o a gualifying
tamily member. no purpose would be sorved o deternrining wicther the apphicane meris a watver
as a matter of discretion.

In proceedings for appbcaion lor waiver of grounds  of  imadmissikility  under  section
212(a)(9)B)(v) of the Actl. the burden of proving cligibitity romains entively with the applicant.
Section 291 of the Act. & [LS.C. ¢ 13200, Jiere, the appucant bas not met that purden.
Accordingly. the appear wili be disinissed.

ORDER: The appeal is dismissad,



